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Limitation Law in Child Sexual Abuse Cases
FACT’s Response

About FACT

FACT is a national charitable organisation supporting individuals and their families who
suffer from false accusations of abuse.

We accept that, sadly, sometimes children have been abused by those employed in
positions of trust in certain institutions and that this has occurred in both historical and a
contemporary context. However we believe that the extent to which this is said to have
occurred is exaggerated.

FACT has its roots in the decisions of various police forces throughout the UK to
undertake historical investigations into alleged child abuse in many institutions, initially in
former children’s homes and residential schools, which continue to this day. The first
police force to do this on a significant scale was North Wales in 1991.

At that time many carers and teachers (and their respective families) knew that many of
the allegations were simply not true and would often come about by the police ‘trawling’
for more allegations, often supported with the lure of compensation to encourage
disclosure.

“So, | came out with — not a horrific story — it was fairly tame going by comparison with some of the
more bizarre allegations I'd heard. And my stuff just got fed into the process. And the man was
charged...So individually and separately, | spoke to these guys. They said, yeah, it’s just a

compensation scam.”
(The Compensation Carrot and False Allegations,

Ben Gunn, FACTion Magazine, Vol4-1, 2013)

As a result of this a significant number of carers and teachers came together for mutual
support and the first of these self-help groups was formed in North Wales in 1996.

By the year 2000 FACT had formed and hundreds attended the first national meeting held
in St Helens, North West England. What emerged from this was a realisation that not only
were many of the allegations about individual’s care experiences exaggerated, or indeed
untrue, but that there was a troubling perception amongst child protection professionals,
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the police and prosecuting authorities that the complainants could not be mistaken and
always told the truth.” (see point 8 on p4).

Since those early days of FACT there have been many revelations which have supported
the knowledge that false allegations occur at a significant rate [Burnett, R. (2023) Just
how rare are false allegations of sexual assault?, The Justice Gap, 15-09-23] Experienced
defence lawyers, academics, politicians and some sections of the media have all
supported the view that false allegations are easily made and have led to many
miscarriages of justice, not to mention the overwhelming devastation inflicted on innocent
individuals.

We live in a compensation-encouraged society and we believe that, amongst other
motives, this has encouraged many to claim abuse in order to profit. Indeed there are
solicitors who openly advertise for such claimants as the financial benefits involved can be
very high.

Given the large sums involved, we believe it is incredibly naive to think that there are not
unscrupulous people who would try to take advantage.

We feel this is just one area where some moderation and clear thinking is needed to help
stop the continuous flow of false claims of abuse.

For these reason, as we know that the IICSA and other organisations representing victims
of child sexual abuse will strongly represent their desire for greater rights for those who
claim to be victims, we make no apology for attempting to balance the arguments by taking
the side of innocent defendants.

Of course, it is often difficult to differentiate between the innocent and the guilty but,
as any changes to the law will affect both equally, we are more concerned with the effects
felt by the innocent ones whom, we aver, are far more numerous than other agents would
have one believe.

Just as the IICSA pointed to the “global crisis in child sexual abuse..[being] manifested in
...by the number of national and institutional inquiries being conducted across the world”,
FACT is not, by any means, a lone organisation and does link up with numerous other
organisations, nationally and internationally, which have arisen because of the large
number of innocent individuals who have become victims of false allegations, false or
distorted memories [e.g. see Nash, R. A, & Ost, J. (Eds.) (2017), False and Distorted
Memories. Hove: Psychology Press.] and misguided police trawling methods.

We believe there has also been a large rise in the number of wrongful convictions due to
the moral panic following the Savile exposé and widespread belief of the ubiquity of child
sexual abuse to the point where, if an allegation is made, it is more likely than ever to be
believed and wrongful convictions more likely to occur despite little or no supporting
evidence.

There is a misconception that we, and others fighting the same injustices, are blaming
victims for seeking justice or claiming compensation. This is not true. We believe that the
same type of people who commit identity theft, or scam the elderly out of their savings by
pretending to be someone genuine, are the ones who make false allegations. They are
feeding off the suffering of, and are therefore the enemies of, genuine victims.

Given that we have very good reasons to believe that the lure of compensation is a
significant one for unscrupulous non-victims, we believe that psychological counselling
would be be preferable to purely financial compensation which does little or nothing to help



the root problem from which victims claim to suffer - namely, ongoing psychological
trauma.

However, in the questionnaire, we have expressed our views on the basis of the options
offered which do not necessarily correspond with our ideal solutions.

The IICSA

As this report was compiled in response to recommendations by the problem-riddled
Independent Inquiry into Child Sexual Abuse, we must first make some comments about
that Inquiry.

The Government, under Theresa May, initiated the ICSA and spent a great deal of money
funding (far too much given the appalling cuts in funding of the Criminal Justice System in

general). It will no doubt, have been keen on implementing its recommendations. However,
the shortcomings of the IICSA cannot be ignored.

1. It is hard to accept as mere coincidence the fact that there were a series of
suspensions and resignations of senior lawyers and chairpersons (Lady Elizabeth
Butler-Sloss, Dame Fiona Woolf, Peter McKelvie Dame Lowell Goddard, Ben
Emmerson and others), some of whom may have seen problems or had some
misgivings about the inquiry.

2. Although the stated aim of the Inquiry was created...

“To consider the extent to which State and non-State institutions have failed in their
duty of care to protect children from sexual abuse and exploitation...” [our emphasis]

the stimulus for the investigation followed allegations about senior MPs and other
public figures, allegations which have now been generally accepted as unjustified. In
other words, allegations about individuals which kickstarted the Inquiry were
unfounded.

The lawyer Matthew Scott in a ‘Barrister Blogger’ post also recognised this, in
responding to the IICSA’s remit:

“That is all very well so far as ‘institutions’ are concerned...But Lord Janner is not an
institution he is, or was, an individual. His guilt or otherwise is very hotly contested, yet
the fact that he is being included in a project designed to “give a voice to victims and
survivors” seems to presuppose that his accusers are victims. This is a recipe for
muddle and unfairness.”

3. If the basis on which the Inquiry was started effectively fell away, one could argue that
the scope of the Inquiry should have been more narrowly targeted solely towards
institutions and the way that they deal with allegations, and that cases involving
allegations made by individuals against other individuals should have been specifically
excluded.

4. The IICSA may have been ‘Independent’ but the perspective of the Inquiry was
extremely one-sided. For every report of abuse, there is an alleged victim and an
alleged perpetrator - a complainant and an accused, but while there was a Victims and
Survivors Consultative Panel (VSCP), there was no equivalent representing the
interests of those accused and maintaining innocence, many of whom were never
prosecuted but whose lives have been ruined.



Another example of the one-sidedness comes in the recommendation:

The removal of the three-year limitation period for personal injury claims brought by
victims and survivors of child sexual abuse in respect of their abuse; and the express
protection of the right to a fair trial, with the burden falling on defendants to show that a
fair trial is not possible.

They mention “express protection of the right to a fair trial” and immediately make a
nonsense of it by unjustifiably shifting the burden of proof to the defendants. We show
how this is unfair in our answer to Question 2.

After writing and asking to put their perspective and those who had been accused but
steadfastly maintained their innocence, , FACT was granted permission to speak to
representatives of the IICSA but the tone, while polite, appeared somewhat
antagonistic when Brian Altman QC, lead counsel to the Inquiry, asked our our
chairman how FACT knows an allegation is false. He did answer that question - it is
something we take seriously - but we would very much doubt that the those
representing abuse victims were similarly probed with the equivalent question - “how
do you know an allegation is true?”

Indeed, there is a statement averring that “research shows that false allegations of
child sexual abuse are rare”. (Part G. paragraph 39, p243). This is patently untrue and
genuine research by unbiased researchers makes no such claims but, disingenuously,
the reference given by the IICSA to support this view points not to genuine research
but merely to a personal experience and opinion of Alan Wood, the expert witness
whose specialist history is in child protection.

In truth, while not wishing to cast any aspersions on Mr. Wood (now Sir Alan Wood) -
we have no reason to assume anything other than that he is a man of integrity - his
view that, in his experience, “false allegations are very rare” cannot be relied upon for
five reasons:

1. One man’s personal opinion based only on his own experience, however, genuine
and extensive, does not equate to ‘research’.

2. Given his position and outlook, he would never have been inclined to look for
potential false allegations but to take any allegations at face value.* (We referred to
this situation on p1)

3. In historic abuse allegations, we are not dealing with the testimony of children, but
with adults claiming they were abused as a child.

4. Most of the references which tend to be quoted in justifying the claim that false
allegations are rare were conducted decades ago. Even then, the most reliable
studies concluded that no such claim can be justified. However, there are now more
incentives and much encouragement for people to come forward with retrospective
claims of abuse and an even higher likelihood of these encouraging false claims.

5. People who deal largely with genuine victims of abuse regularly fall into the most
common trap of imagining that any false accusers are coming from the same pool
of people as genuine victims. In historic abuse cases, such as that of Carl Beech,
the accusers are usually an entirely different set of people of whom child
psychologists or those involved with child welfare have little or no experience.



10.

11.

12.

We would also like to draw the Inquiry’s attention to the extensive work done by an
accomplished writer and publisher Mr. Richard Webster who carried out an extensive
study into the abuse investigations in North Wales and beyond and concluded,
amongst other things, that the manner in which investigations were carried out would
inevitably lead to miscarriages of justice. His books; The secret of Bryn Estyn; The
Making of a Modern Witch Hunt, and The Great Children’s Home Panic, we feel are
essential reading for a complete understanding of this subject.

In 2002 a Home Affairs Select Committee, to which FACT gave evidence, produced a
report into the conduct of abuse investigations in children’s homes. This concluded that
a new genre of miscarriages of justice had arisen from the over enthusiastic pursuit of
allegations of abuse relating to historical investigations. The Committee recognised the
prejudicial nature of abuse enquiries and called for a series of measures to minimise
the risk of false allegations.

When she was head of the Inquiry, Lowell Goddard said:

“the inquiry will need to recognise the damage that can be caused by false accusations
of sexual abuse... the inquiry intends to explore the balance that must be struck
between encouraging the reporting of child sexual abuse and protecting the rights of
the accused.”

However, we cannot see such a balance in the proposals. The suggestions made by
the IICSA seem intended to promote only the interests of complainants by further
eroding the human rights of those accused, many of whom will be innocent. If their only
motive is to further the interests of victims of abuse, it is too easy to ride roughshod
over the interests of victims of false allegations. At FACT, we have represented people
who have been falsely accused of sexual offences - very often historic abuse - for a
quarter of a century and have witnessed the rights of the accused being progressively
eroded so our position is vehemently to oppose further erosion.

QUESTIONNAIRE

1.

Should the three-year limitation period for personal injury claims be
removed for claims brought by victims and survivors of child sexual

abuse in respect of their abuse? YES/NO?

Please provide reasons and any supporting evidence for your answer

NO
1. There is a good reason for the existence of the limitation, including (but not
limited to) protection of the innocent from the inherent dangers of delay and
the right to a fair trial.

2. There already exists provision for unlimited extension, as described in
paragraph 5 of the Background section of the document (p6), which, in a
majority of justifiable cases, is likely be accepted.

3. The 3 year limit may be given as an excuse for inaction even when the
complainant may not have acted anyway. We do not believe that the
limitation period is a justifiable excuse for not proceeding with a claim. The
application by the defendant for a claim to be rejected due to being out of
time in a civil case does not occur until the case goes to court, which the vast
majority of cases do not reach as they are settled out of court before then.



This should be made clear to complainants by whoever is advising them.

The removal of a time limit does not necessarily help true victims. It is likely
that the problems of loss of evidence caused by delay which hinder an
innocent defendant in delayed cases may also be contrary to the interests for
the genuine complainant, who may have had access to better evidence
within the limitation period. Encouraging victims to bring cases within that
time would be more likely to result in a satisfactory outcome to them.

In the absence of any time pressure, many abuse victims will put off
indefinitely taking any action. Indeed, the power of time-limitation to
encourage action is well-known and used by marketers.

In their report “Overcoming Procrastination: Time Pressure and Positive
Affect as Compensatory Routes to Action”, the researchers found that:

“...people who experience low levels of positive affect should more strongly
depend on the experience of time pressure to enact their intentions. When
time pressure is present, they move from intention to action; when time
pressure is absent, they tend to procrastinate.”

[Journal of Business and Psychology (2023) 38:803—819 https://doi.org/
10.1007/510869-022-09817-z (2023) - 38:803—819 https://doi.org/10.1007/
$10869-022-09817-z]

If there are reasons why a request for extension is denied, the judge has
presumably decided there is a good reason to do so, or the absence of a
good reason to permit it. The absence of limitation, therefore, leads only to
the inclusion of cases which would have previously been considered
unworthy of extension.

Should the burden of proof be reversed in child sexual abuse cases so that
an action can proceed unless the defendant can satisfy the court that it is
not possible for a fair hearing to take place or that he/she (the defendant)
would be substantially prejudiced were the action to proceed? YES/NO..

NO.
1.

To do so would be to reverse the presumption of innocence - an absolute
cornerstone principle of our justice system. The burden of proof has always
been in favour of the accused. To be falsely accused, presumed guilty,
punished and stigmatized for a crime one did not commit is a devastating
outcome for an innocent person. FACT knows of many cases where the
individuals suffer from PTSD, lose their livelihood and they and their families
have lifelong anguish.

[The Impact of Being Wrongly Accused of Abuse in Occupations of Trust:
Victims’ Voices.
the_impact_of_being_wrongly_accused_of_abuse_hoyle_speechley_burnett
_final_26_may.pdf ; ‘Robbed of Everything’: The Voices of Former Prisoners
Maintaining Innocence though Convicted of Sexual Offences, and of their
Relatives https://factuk.org/wp-content/uploads/2021/02/Robbed-of-
Everything_FINAL24Feb2021.pdf]It is very difficult to prove an unknown — or
the absence of a crime in cases where no crime occurred. For example,
there are very many well documented cases of false memories developed
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during therapy, or jointly constructed during conversations with others who
years ago went to the same school or church etc. Such false memories seem
entirely genuine to the person themselves, and therefore can be convincing
to others. Disproving such memories can, in many cases, be very difficult or
impossible to disprove.

The problems with delay include the possibility that there may have been
other information available which could have helped the accused, whether
documentary records, or personal witness statements which could have
contradicted the allegations. The very problem with such missing sources is
that it is impossible to know and therefore impossible to prove.

1. How is it possible to prove that e.g. a document which no longer exists
COULD have proved the defendant’s innocence, or that a person, no
longer alive, could have provided important testimony? It is a
nonsense. (See pt. 3 below).

It is for the prosecution (or, in this case, claimant) to show that they
have sufficient evidence to suggest that no unretrievable exculpatory
evidence would have been likely.

In cases where a crime did occur but was not committed by the person
accused, the importance of forensic or documentary evidence becomes
clear. The Andrew Malkinson case, though a criminal, not civil case,
nonetheless

illustrates an important point:

When the police destroyed crucial evidence containing DNA on the victim’s
clothing, it was believed to be too late to obtain crucial evidence. In this
scenario, how could he have satisfied the court that this missing evidence
would have proved his innocence? The answer is that he could not do any
more than speculate that missing evidence might have helped his case.
Under the proposal suggested by the [ICSA, would that be accepted by the
court as sufficient to prove that a fair hearing was not possible or that he/she
(the defendant) would be substantially prejudiced were the action to
proceed? We are inclined to doubt it.

Fortunately, the Forensic Archive came to the rescue and the missing DNA
did help prove Mr. Malkinson’s innocence.

Such unknowns are invariably present in delayed cases, always to the
detriment of the innocent, and defendants should not therefore have to prove
that a hearing would be unfair on a case by case basis.

There is, nonetheless, already a burden on the defendant as quoted in 49.5
(p19): "the evidential burden of showing that the evidence adduced, or likely
to be adduced, by the defendant is, or is likely to be, less cogent because of
the delay is on the defendant”.

The principle behind 49.6 is that the longer the delay the more prejudicial
against the defendant, and the less likely that it can be claimed that “relevant
or potentially relevant documentation has been destroyed or lost by the
defendant irresponsibly” (49.5)



3. Should existing judicial guidance (as set out by the Court of Appeal in
Chief Constable of Greater Manchester Police v Carroll) be codified in
statute? YES/NO

YES
1. We agree with the conclusion drawn in paragraph 9 (p20):
“...if there are no good reasons for the delay or its length, there is nothing to
qualify or temper the prejudice which has been caused to the defendant by
the effect of the delay on the defendant’s ability to defend the claim.”

But what is considered an excusable reason? Victim support groups aver
that merely “not being psychologically ready” for any indefinite period is
sufficient reason. We do not believe that this position has sufficient validity,
beyond a certain limited period, to justify the prejudicial circumstances
against the defendant. (Please see our answer to Q9 below).

4. What additional factors, if any, should be included in judicial guidance
about s33? Please refer to relevant cases when suggesting additional
factors.

1. As mentioned above, the application for a claim being out of time is not dealt
with until the case goes to court. Most do not reach that point but, if no earlier
settlement has been made, both sides will have spent a great deal of time, in
the defendant’s case, money and possibly court resources will also have
been used. That is time and money and resources which, if the application
for extension is rejected, has been wasted. Would it not make more sense
for the time limitation question to be addressed at the beginning of the case
and the case to proceed only if an extension is granted?

5. If there were to be changes to limitation law or judicial guidance for child
sexual abuse cases, should claims that have already been adjudicated or
settled be allowed to be reopened? YES/NO

NO
1. For the reasons given in paragraphs 55 and 56 (p22).

6. Should any change to limitation law or judicial guidance apply where the
limitation period has expired but claims have not yet been settled or
dismissed by a court? YES/NO

No Strong opinion
1. If this question refers to cases which have been started but not yet
concluded, perhaps they should continue under the existing rules. For claims
not yet made that would be out of time, the new rules should probably apply.

7. Do you agree that any change to limitation law or judicial guidance
should cover child sexual abuse claims only? YES/NO

NO
1. Given that we are arguing for an overall restriction, not an expansion on time
limits - we would argue that the legal framework for all civil claims should be



restricted to similar levels.

8. Do you agree that the factors in Section 33 should be adjusted to
recognise the particular circumstances around child sexual abuse claims?
YES/NO If so, what changes should be made?

NO

1.

The reasons given in 65.

The prejudicial effect of delay detrimental to the defendant’s right to a fair trial
is the same regardless of the type of offence. In CSA cases which are
arguably more difficult to disprove, especially with a significant delay, there is
no justification to override the safeguards for the innocent.

If it becomes easier for complainants of sexual abuse allegations to claim
compensation than for complainants of other offences, it is more likely to
lead to claims based on false allegations of sexual abuse.

9. Should there be a different limitation period for child sexual abuse
claims? YES/NO If so, what should it be?

YES

1.

It is our belief that there should be a fixed time limit on both criminal and civil
cases involving sexual offences - especially where there is little or no
independent evidence and therefore an increased chance of an unfair trial
with increasing delay.

However, we do appreciate that 3 years may perhaps be too restricted a limit
for genuine victims and we would accept a fair increase to allow a little more
maturity. However, a claimant should be mature enough by the age of 23-25,
5-7 years after reaching adulthood, to be prepared to take such action if they
wish to do so. That would give the claimant

1. sufficient time to achieve the necessary maturity,

2. sufficient time to consider if it is something they wish to proceed with

3. Afair balance restricting the length of delay which would prevent a fair

trial due to potential loss of evidence

We also believe that claimants should be strongly advised to apply within any
extended deadline and that there should be far less latitude given to
applications for extension of delayed claims. However, if extensions were still
permitted, they should be based on:

1. the degree of delay

2. the strength of evidence supporting the claim.

In line with a point already made earlier, if the chance of success decreases
with time, a claimant is more likely to make a claim sooner rather than later,
which is to the benefit of the claimant as well as the defendant.

The statistic that the average time before bringing claims is 26 years should
be taken with a large pinch of salt as it is a greatly skewed statistic. The



evidence benchmark was changed in 1994 so that people could make an
allegation that something happened 30, 40, or 50 years ago, and there has
been an explosion of such claims post-Savile, so it is hardly surprising that
the average time seems so high.

The number of convictions has also ballooned: one in seven of the prison
population is now serving a sentence for a sexual offence and those claiming
to be falsely accused constitute about a third of all applications to the CCRC.

6. Now, however, there is a great deal more media coverage and awareness of
the subject, far more sympathy and less judgementalism of sufferers of
abuse, and thus far less justification for waiting indefinitely in bringing a
claim. The excuse used for previous decades now has far less validity than it
did previously.

7. There will still be those who could claim but as long as they believe there is
always next year, never will.

8. Paragraph 69 suggests an “unintended effect of courts feeling they were
being steered to decline claims in excess of 30 years from being
considered”. We are against such a huge increase in limitation but, if it were
to happen, we think courts declining further extensions should be very much
intended. There seems little point in having such an extended ‘deadline’ if
that deadline can still be easily overridden.

9. An extended time as long as 25 or more years would, as suggested, be little
different from removing the deadline and would, in our opinion, increase the
dangers of delay and be greatly prejudicial against the defendant. If the limit
is extended it should be for a maximum of say 7 years after becoming an
adult, when the claimant is 25 years old.

10. Furthermore, any extension should carry a reduced chance of being
overridden by a judge relative to the length of extension: e.g. Less discretion
for 10 years; no extensions for 25 or more years after which the problems
caused by delay make a fair trial almost impossible.

11. Itis a valid argument that victims of other crimes are likely to feel that they
too should have similar rules.

1. And the question arises: why shouldn’t they? The fact is that any
reasons given why they should not could be equally applied to abuse
cases.

2. Nonetheless, it would be preferable to have a reasonable extension of
5-10 years, than to abolish it completely.

10. Should there be a specific Pre-Action Protocol for child sexual abuse
claims? YES/NO

NO.
1. We can see no advantage in changing the protocol specifically in CSA
claims. If there were changes, they would have to apply equally to
‘vulnerable’ defendants as to vulnerable claimants.
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11. What do you consider to be the equalities impacts on individuals with
protected characteristics of each of the proposed options for reform?

We have no particular opinion on this subject.
12. Do you agree that we have correctly identified the range and extent of
the equalities impacts under each of the proposals set out in this

consultation?

We have no particular opinion on this subject.

We would like to thank the Law Commission in advance for consideration of our views on
what is often a highly emotive subject.

Best regards,
FACT
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