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PRE-CONSULTATION SUBMISSION TO THE LAW COMMISSION

As part of the current Law Commission Review to consider potential reform
of the Appeal System in England and Wales, FACT, as a long-standing
organisation concerned with false allegations and miscarriages of justice
caused therefrom, have a number of important points which we think the
Commission should be considering. Some or all of these will have already
been scheduled to be included but, in any case, we would like to reinforce
those suggestions.

We will, in due course, give more detailed views on the specifics of the
points below as part of the full consultation.

There are 5 main points which we believe the Law Commission should
consider in their full review.

1. The current requirement for Fresh Evidence

2. The apparent (un)willingness of Appeal Judges to quash jury verdicts
3. The principle of Lurking Doubt

4. The CCRC and the ‘Real Possibility’ test

5. Post-conviction Retaining & Disclosure of Evidence

1. Fresh Evidence

The requirement for fresh evidence in appeals is at the heart of almost all
of the problems with the Appeal System and is completely unjustified no
matter how you measure it.

The evidence used at trial is, by its very nature, the most important body
of evidence in a case and we believe that to disallow its use (or that of
evidence known at the time but not used) by an appellant, is to remove the
best chance for an innocent person to contest an unjustified guilty verdict.

This is especially so for innocent people wrongfully convicted of historic
sex offences who form a large proportion of the people we represent.

The current requirement for fresh evidence is also crucial in assessing the
role of the CCRC, as the main problem they face in deciding whether there is
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a real possibility of the Court of Appeal quashing a conviction lies in
assessing whether there is sufficient fresh evidence.

2. Increased Rarity of Quashed Convictions
The Royal Commission of 1993 said:

“We are of the opinion that the Court of Appeal should be readier to overturn jury
verdicts that it has shown itself to be in the past ... the court should be more
willing to consider arguments that indicate that the jury might have made a
mistake”.

Since then, the Court of Appeal has gone in exactly the opposite direction
and it is immeasurably more difficult today to persuade the Court to overturn
a verdict than it was in 1993. There needs to be a sea-change in the attitude
of the Court. If this needs to be enforced by statute then we suggest the Law
Association should recommend this to the Government.

3. Lurking Doubt

We believe that the principle of Lurking Doubt has been misinterpreted by
the Court and dismissed out of hand and that this should be re-examined.

We think that Lord Judge’s reference to lurking doubt as a “judicial hunch”
has been taken too literally and should be considered in the more qualified
interpretations of the Royal Commission in 1993 Lord Bingham in 2000. In
their interpretations, ‘lurking doubt’ becomes ‘serious doubt’ and ‘real
doubts’ respectively, due to a suspicion of a miscarriage of justice being
backed up by the facts.

This is particularly relevant in historic sex cases where, very often, little
independent evidence is available and the jury is asked to choose between
the complainant and the accused giving opposing evidence and the jury
having to choose which to believe.

Hence, at present, an inexperienced jury may find the accused guilty on a
gut feeling, but Appeal judges cannot call on their considerable experience
to quash it.

4. The CCRC & the ‘Real Possibility’ test

As this was at the core of the report by the Westminster Commission and
the referral to the Law Commission by Dominic Raab, we believe this is
bound to be considered by the Law Commission and we do not need to
push for this subject to be considered. We will therefore cover this subject in
greater depth in our full submission to the Law Commission at a later date.
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Related issues re the CCRC, even aside from the test, are:
i.  Whether they should be more robust in their submissions to the Court
of Appeal
ii. Whether the target success rate should be lowered to 50%, matching
the perceived rate aimed for by the CPS in their decisions to prosecute

iii. The CCRC’s use of their powers to investigate and request or demand

evidence from other organisations without waiting for additional
evidence

5. Post-conviction Retaining & Disclosure of Evidence

Much has been written about the well-known problems with Disclosure of
unused evidence by Police and CPS, highlighted by the dramatic acquittal of
Liam Allan. The problem has not been solved and there needs to be a frank
discussion of possible solutions to this crucial issue.

However, the disclosure of evidence for appellants, their lawyers and the
CCRC is no less important in overturning miscarriages of justice than pre-
trial disclosure is in preventing them. This becomes a huge hurdle to justice if
such evidence is either destroyed before giving the appellant a reasonable
chance to access it, or if such evidence still exists but the authorities refuse
to hand it to the appellant’s lawyers and this is an issue which equally needs
to be seriously examined.

Court transcripts

As an adjunct to this, court transcripts in this country are also not retained
for a sufficient length of time and access to them is usually prohibitive to all
but the wealthiest appellants. Both the length of retention and the cost of
obtaining transcripts should be added to the subjects for general
consultation.

These are the main points we would like the Law Commission to include
and we look forward to submitting our more detailed thoughts on these
points in due course.
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