
 

Law Commission Review on Criminal Appeals - 
Consultation Paper 2 - ANSWERS TO QUESTIONS 

Consultation Question 1.

We invite consultees’ views as to the appropriate route for appeals in 
summary proceedings, including whether appeals on a point of law in 
summary proceedings should go to the Court of Appeal Criminal Division 
after, or instead of, the High Court, or whether the current parallel 
arrangements should be maintained.


A: No comment on this Question


Consultation Question 2.

We invite consultees’ views on the current structure of the appellate courts in 
respect of criminal proceedings in England and Wales.


A: No comment on this Question


Consultation Question 3.

4.141 In considering whether reform to the law relating to criminal appeals is 
necessary,


we provisionally propose that the relevant principles are:


(1) the acquittal of the innocent;


(2) the conviction of the guilty;


(3) fairness;


(4) recognising the role of the jury in trials on indictment;


(5) upholding the integrity of the criminal justice system;


(6) ensuring access to justice (incorporating the “no greater penalty” principle 
and consideration of the needs of particular groups); and


(7) finality.
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We provisionally propose as an overriding principle that the convictions of 
those who are innocent or did not receive a fair trial should not stand.


Do consultees agree?


A: 	 (1) - (3) Yes 
	 (4) Several European nations do not use juries and operate an 
‘inquisitorial’ rather than adversarial justice system. Opinions vary as to which 
is fairer but, even if we accept that we prefer the concept of juries in our 
country, recognition of the role of the jury must also encompass an 
acceptance that, preferable system or not, it is certainly not perfect. 


There are many possible variants to a ‘jury system’, including - but not limited 
to - 


• different numbers of jurors


• different make-up of jurors (e.g. whether it is truly random or whether there 
is an imposed balance of e.g. male & female jurors, ethnic balance, or 
whether prosecutors and defence counsel have any say in the choice of 
jurors)


• whether guilty verdicts must be unanimous or majority verdicts are allowed


• whether juries are required to provide reasons for guilty verdicts


• etc.


Not being perfect means that, inevitably, mistakes will be made that are 
directly due to jury error - whether honest mistakes, such as not fully 
understanding the complexities of the evidence presented, or due to bias, 
prejudice, etc., or not understanding the judge’s direction or not following 
them.  
These are real human errors, and not only due to the fact that certain 
evidence (whether discovered later or not) was not present at trial. 


We disagree, in this respect with the opinion expressed in 6.41 regarding 
fresh evidence (our bolding):


6.41 …Here, the ground of appeal is not that the jury were wrong to convict on the 
basis of the evidence adduced at trial (something notoriously hard to sustain 
unless the judge was wrong to leave the case to the jury or misdirected 
them). Rather, it is that had the jury heard the evidence now available but not 
adduced at trial, they would – or could – have acquitted the defendant.  

We believe it is quite possible, and not particularly uncommon, that the 
evidence to support a claim that the jury were wrong to convict on the basis 
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of the evidence adduced at trial, is present in trial transcripts if only the CACD 
were prepared to consider it.


As mentioned in 4.32 and R v Mirza:


…respect for the integrity of trial by jury does not obviate the need for the appeals 
system to respect the fundamental principles.

And the Runciman Commission:


“We do not think that quashing the jury’s verdict where the court believes it to be 
unsafe, undermines the system of jury trial.”
 
As such, experienced appeal court judges should be able to assess, on 
hearing argument from the appellant, whether a mistake might have been 
made by the jury, and be fully willing to quash it if they agree.


(5) Yes


(6) Yes; including not only the needs of particular groups as defined by the 
characteristics of the group, but also the effects of miscarriages of justice in 
certain groups as defined by the criminal justice system itself. (More on this 
later in relation to Chapter 17).


(7) We appreciate the value in the principle of finality in the avoidance of 
dragging on futile appeals. However, we are very much in accordance with 
Lord Atkin’s statement that “Finality is a good thing, but justice is better” and 
believe that the concept of finality should never stand in the way of the other 
principles.


As such, we strongly agree with the proposal that: …as an overriding 
principle … the convictions of those who are innocent or did not receive a fair 
trial should not stand; and this principle should be the guiding light to other 
decisions which may affect the Criminal Justice System’s ability to correct 
those errors.


Consultation Question 4.

4.144 We provisionally propose that in principle a person should not be at risk 
of having their sentence increased as a result of seeking to appeal their 
conviction or sentence.


Do consultees agree?


A: Yes
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Chapter 5: Appeals from convictions and sentences 
imposed in magistrates’ courts 

Consultation Question 5.

We provisionally propose that the right to an appeal against conviction and/or 
sentence by way of rehearing following conviction in summary proceedings 
should be retained.


Do consultees agree?


A: Yes


Consultation Question 6.

We invite consultees’ views as to whether there are any particular categories 
of offence heard in summary proceedings where it would be appropriate to 
replace the right to an appeal by way of rehearing with an appeal by way of 
review.


We would invite views particularly on whether this might be appropriate in 
relation to (i) certain regulatory offences and (ii) specialist domestic violence 
or domestic abuse courts.


A: No comment to make on this question


Consultation Question 7.

We provisionally propose that the time limit for appeals from magistrates’ 
courts to the Crown Court should be the same as the time limit for appeals 
from the Crown Court to the Court of Appeal Criminal Division. 


Do consultees agree?


A: Yes


Consultation Question 8.

We provisionally propose, in order that appellants are not discouraged from 
bringing meritorious appeals by the possibility of an increased sentence, that 
the Crown Court and High Court should not be able to impose a more severe 
sentence as a result of an appeal against conviction or sentence by the 
convicted person. We provisionally propose that the time limit for appeals 
from magistrates’ courts to the Crown Court should be the same as the time 
limit for appeals from the Crown Court to the Court of Appeal Criminal 
Division. 


Do consultees agree?
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A: Yes


Consultation Questions 9

We invite consultees’ views as to the circumstances in which there should be 
a right to appeal against conviction following a guilty plea in a magistrates’ 
court.


A: No comment to make on this question


Consultation Question 10.

We provisionally propose that prosecution rights of appeal to the Crown 
Court by way of rehearing in revenue and customs and animal health cases 
should be abolished.


Do consultees agree?


A: No comment to make on this question


Consultation Question 11.

We provisionally propose that appeal to the High Court by way of case stated 
should be abolished. Judicial review would be retained and would be 
available in respect of decisions which must currently be challenged by way 
of case stated.


Do consultees agree?


A: No comment to make on this question 


Consultation Question 12.

We provisionally propose that a person convicted in a magistrates’ court 
should retain a right to appeal by way of rehearing where the conviction has 
been substituted or directed by the High Court in judicial review proceedings 
(or, if retained, on an appeal by way of case stated) brought by the 
prosecution, and that the Crown Court should remain empowered to acquit 
the defendant on the facts.


Do consultees agree?


A: No comment to make on this question 


Consultation Question 13.

We invite consultees’ views on whether the route of appeal following a guilty 
plea by a child should be reformed, even if the route of appeal following a 
guilty plea in magistrates’ courts is not.


Do consultees agree?
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A: No comment to make on this question 


Consultation Question 14.

We provisionally propose that, even if the Crown Court remains able to 
impose a more severe penalty on appeal from a magistrates’ court, the 
Crown Court should not be able to impose a more severe penalty on appeal 
from a youth court.


Do consultees agree?


A: Yes


Consultation Question 15.

We provisionally propose that where a person has been convicted as a child 
and their anonymity has not been lost as a result of an excepting direction or 
their being publicly named after turning 18, that person should retain their 
anonymity during appellate proceedings.


Do consultees agree?


A: Yes, we agree in principle; however, as we do not have experience in this 
matter, we have no suggestions on how this should be achieved beyond 
those measures which apply to adults.


———————————————————————


Chapter 6: Appeals to the Court of Appeal Criminal 
Division – general issues 

Consultation Question 16.

We provisionally propose that the time limit for bringing an appeal against 
conviction or sentence to the Court of Appeal Criminal Division should be 
increased to 56 days from the date of sentence.


Do consultees agree?


A: Yes. 


Certainly the existing time-limit is too short. It should be borne in mind that for 
many prisoners, especially those on legal aid, resources for discussing the 
possibility of an appeal are not immediately accessible.


On entering prison, it takes time to set up permissible telephone numbers 
such as that of a lawyer, and it also takes time to obtain a ‘job’ in prison and a 
small income to pay for any such calls if they do not have funds in advance. 
In addition, a new prisoner may not have immediate access to a free prison 
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letter and envelope. These small practical issues can make a big difference in 
what can be achieved in the time available. 


Given that applicants can apply for extensions or, failing that, apply to the 
CCRC, we are not entirely sure why there are time limits at all, but extending 
it as proposed would be an improvement.


Consultation Question 17.

We provisionally propose that the test for admitting fresh evidence in section 
23 of the Criminal Appeal Act 1968 should remain “in the interests of justice”, 
provided that the considerations in subsection (2) are treated as such rather 
than as criteria which must be met before fresh evidence can be admitted.


Do consultees agree?


A: As we have made abundantly clear, and will do so again in later questions, 
FACT is steadfastly opposed to the requirement for fresh evidence as 
grounds for appeal (not involving some form of abuse of process). However, 
many, perhaps most such appeals will present fresh evidence and our answer 
to this question is based on those appeals when fresh evidence is presented.


We agree with the proposal and with the caveat expressed. However, given 
the Court’s poor record in responding to urges for change in its approach, we 
would suggest specifying:  
“…when it is in the interests of justice, giving consideration to - but not bound 
by - the listed considerations.”


(a) Capable of belief


We generally agree with the sentiments expressed in relation to this. We do 
not agree, literally, that “only where a retrial is not possible should (indeed, 
must) the Court decide the matter for itself.” There are occasions, such as 
when the Court has become convinced of the appellant’s innocence, when 
we think the Court should quash a conviction without a retrial, but we will 
address that more specifically in a later question (Chapter 9 in the paper).


(d) Reasonable explanation


Compared to paragraphs (a) to (c), we think that, even as a consideration, (d) 
should be less rigid. We agree with JENGbA that, given the presumption of 
innocence at trial - but not necessarily at appeal - the best strategy is to 
deploy as much evidence as possible at trial. We also agree that defendants 
will generally follow the advice of their barrister as to strategy and should not 
be punished for the latter’s bad decisions. We are therefore of the opinion 
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that this “consideration” should generally only apply to those types of 
circumstances referred to in 6.86. 


We think it should be clear that any required explanations for the failure to 
adduce certain evidence at trial should only apply to evidence which was 
actually known, and not extend to evidence which was not known but could 
possibly have been found if looked for. For one thing, those on legal aid 
would not be able to afford research for potential extra evidence but in any 
case, they should not have to, on the basis that a defendant does not have to 
prove innocence.  
(We mention this because someone brought up the topic on a discussion about 
Lucy Letby and said that the new ‘experts’ could have been consulted at the time of 
the trial, and claimed it was not, therefore, fresh evidence. We disagree with that 
claim).


Consultation Question 18.

We invite consultees’ views on whether the Court of Appeal Criminal Division 
should have a power to appoint its own experts in order to assist it in 
determining appeals, what the nature of such a power might be and what 
constraints (if any) there should be on the exercise of such a power.


A: We agree with this in principle but do not have any specific suggestions 
about how it should operate.


Consultation Question 19.

We provisionally propose that the power of the Court of Appeal Criminal 
Division to make a loss of time direction, ordering that time counted between 
the making of an application for leave to appeal and its determination not be 
counted as part of an applicant's sentence, should be limited to a period of up 
to 56 days of that time.


Do consultees agree?  


A: Yes, if loss of time orders are continued, we agree with this proposal. 
However, n.b. our responses to Questions 20 and 21.


Consultation Question 20.

We provisionally propose that the CACD should only be able to make a loss 
of time direction where:


(1) the application for leave to appeal has been refused by the single judge 
as wholly without merit;
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(2) the applicant has been warned that, if they renew their application before 
the full court, they are at risk of a loss of time order; and


(3) the application is renewed to the full court and rejected as wholly without


merit.


Do consultees agree?


A: Again, if loss of time orders are continued, the proposals offer some 
protection to applicants. However, several responses have mentioned the 
potential unfairness to unrepresented applicants, and we do not think that 
these proposals give enough protection to them; the same applies to 
applicants who do have legal representation but have been advised by them 
to proceed. 


Please see our response to Question 21.


Consultation Question 21.

We invite consultees’ views on whether the CACD should no longer be able 
to make loss of time directions.


A: As Lord Bingham said: “The purpose of having to seek leave to appeal is 
“…to weed out appeals that would have no reasonable prospect of success if 
leave were to be granted”.


However, it is known that, just as the CACD have often been over-strict, 
single judges have occasionally ticked the box for an appeal submission 
being “wholly without merit” just because they disagreed with it, and it is likely 
that some such cases have even gone on to succeed in the full court.   
In some cases, therefore, applicants can be justified in pursuing the case 
after a rejection. How, then, are unrepresented applicants to be sure that their 
case is not without merit, especially if it seems to them that it does have 
merit.


As referred to briefly in answer to Q20, just as unrepresented applicants may 
be unable to grasp the legal merits of an application, it is also unfair on those 
who are represented if their lawyers express their belief that the case does 
have merit. We know of one case involving one of our members, where two 
highly regarded QCs, now KCs (one had an accident and had to be replaced) 
believed that an application was strong, but the single judge rejected leave to 
appeal, commenting with a single line that he was not convinced by the 
argument. He was clearly operating way beyond the intended remit of the 
single judge (according to Lord Bingham’s advice).
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If lawyers advise proceeding to the full court (as they did in the example 
quoted), we do not think the applicant should be punished if the CACD 
disagree. 


The only circumstances, therefore, where a loss of time direction should even 
be considered are when an applicant insists on proceeding, against the 
advice of lawyers, after the single judge has ticked the box.


However, if the ability to appeal is considered a human right for those 
convicted, it seems only fair that an applicant is allowed at least “one shot” at 
it, even it is not very strong.


We believe that, all things considered, it would be simpler to abandon the 
concept of loss of time directions.


Consultation Question 22.

We provisionally propose that the Court of Appeal Criminal Division should 
have the power to correct an accidental slip or omission in a judgment or 
order, within 56 days of that judgment being handed down or the order made.


Do consultees agree?


A: We agree that the CACD should have provision for a slip order and that, if 
there is to be a time limit, then there is a logic to that being in line with section 
385.


6.173 We invite consultees’ views on which members of the Court should be 
able to


exercise this power. For instance, should it be:


(1) all of the same judges who made the judgment or order;


(2) the most senior judge (the presider) who made the judgment or order;


(3) any one of the judges who made the judgment or order; or


(4) any judge who is either an ordinary judge of the Court or is a judge of the


Court by virtue of the office that they hold?


A: We see no reason to limit the rule to (1).  
If the slip rule is limited to 56 days, it may depend on the availability of the 
judges. We see no reason why (4) would not be acceptable, but an option is 
that there could be an order of preference: (2) > (3) > (4), such that if the 
presider is not available, then (3) would apply etc.
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———————————————————————


Chapter 7: Sentence appeals in the Court of Appeal 
Criminal Division, and sentence reviews 

A: No comment to make on this section


Chapter 8: Conviction appeals in the Court of Appeal 
Criminal Division 

Consultation Question 34.

We provisionally propose that the single ground that a conviction is unsafe 
should continue to be the test for quashing a conviction, but that the 
circumstances in which a conviction will be unsafe should be set out non-
exhaustively in legislation.


We provisionally propose that these circumstances should include the 
following, which we consider represent the current practice of the Court of 
Appeal Criminal Division:


(1) where the Court considers that the appellant’s trial, as a whole, was 
unfair; or


(2) where the Court considers that the conviction of the appellant involved 
abuse of process amounting to an affront to justice.


Do consultees agree?


A: For the reason outlined by John Cartwright in 8.68, we prefer that 
successful appeals based on the appellant being (potentially, at least) 
innocent, are seen as such and not confused with appeals based on ‘legal 
technicalities’. Given the nature and impact of some allegations, many 
members of FACT who maintain their innocence are very often even more 
concerned with clearing their name than with anything else.


However, as implied by the question, it seems to us that, even if the umbrella 
term “unsafe” is used as a ‘catch-all’ for grounds of appeal, there would still 
have to be some explanation of whether the particular grounds are based on 
a) claimed innocence, b) unfairness, or c) abuse of process. We do not see a 
great difference between having the sole ground of “unsafe” with 
subcategories (a) - (c) as defined, or whether there are grounds (a), (b) and 
(c) separately.
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The wording of the question above implies only ‘abuse of process’-type 
applications, not those in which the process was fair but the verdict was 
incorrect.


In this respect, the wording seems a little imprecise. (1) and (2) should 
certainly be included we think that the latter point should be explicitly 
specified as the first item. i.e.


(1) where the appellant is, or may be, innocent of the crime of which they 
were convicted


(2) where the Court considers that the appellant’s trial, as a whole, was 
unfair; or


(3) where the Court considers that the conviction of the appellant involved 
abuse of process amounting to an affront to justice.


Perhaps it was always intended that this would be included in the final 
recommendation, but we think this should be clearer.


Consultation Question 35.

8.127  We provisionally propose that where, in an appeal against conviction, 
the Court of Appeal Criminal Division admits fresh evidence that could have 
led the jury to acquit, then the Court should order a retrial unless a retrial is 
impossible or impractical.   


Do consultees agree? 


A: We agree with the conclusion stated in 8.69 “…that where a person is or 
may be innocent, a conviction is unsafe and should be quashed (possibly 
followed by a retrial in the latter case).” 


We appreciate that the chapter preceding this question was about fresh 
evidence, but that is because of the current requirement for fresh evidence in 
appeals. However, we reiterate our view that the judgment on whether an 
appellant is or may be innocent should come from ALL of the evidence, 
including that previously presented at trial, and not only cases based on fresh 
evidence, as the question states. As such, ‘lurking doubt’ cases would be 
included.


We refer to 8.14, which highlighted that 


“lowering the threshold for a successful appeal reflected the fact that, where there 
was doubt over a conviction, this could now be addressed by quashing the 
conviction and ordering a retrial.” 
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However, in the 21st Century, despite the option of a retrial, the CACD has 
been raising the threshold AND has been more resistant than ever to 
quashing convictions, especially jury verdicts. 


 
We are strongly of the opinion that this attitude should change, and that the 
default position should be that, where there is doubt about guilt, the 
conviction should be quashed and left for a jury to decide in a retrial. We 
agree with the Runciman Commission that where the CACD thinks that a 
conviction is unsafe (in their terms; i.e. that the person IS innocent), then it 
should quash it outright without the need for a retrial.


Furthermore, where a retrial is impossible, impractical or even not worthwhile 
(e.g. if the appellant has already served their sentence and it is not 
considered to be in the public interest to hold another trial), we would urge 
that Blackstone’s principle (which did not refer only to decisions at the first 
trial) is maintained - i.e. that where there is some doubt of guilt but no retrial 
ordered, the conviction should be quashed outright. 


We are concerned that the CACD has, in recent times, been inclined to 
default to upholding the conviction. We refer, for example, to David Jessell’s 
account in 11.280: When the science behind shaken baby syndrome began to 
show doubt about the cause of death, 


“…the Court of Appeal recently decided that such cases were too difficult to 
adjudicate and upheld a conviction…As a result, innocent people who have already 
suffered the tragedy of a child’s death may remain in prison because the Court of 
Appeal believes that the integrity of the jury must always prevail, even if its verdict 
is based on flawed and dogmatic science.’  

If they could not be sure of the appellant’s guilt (due to inconclusive science), 
they should have quashed the convictions, not upheld them. 


We think it should be made crystal clear in any proposal that if, for some 
reason, there is not to be a retrial, but where there is doubt of guilt, the 
conviction should be quashed outright rather than upheld.


Consultation Question 36.  

8.167  We provisionally propose that the Court of Appeal Criminal Division 
should continue to be able to find a conviction unsafe if it thinks that the 
evidence, taken as a whole, was insufficient for a reasonable jury to be sure 
of a defendant’s guilt.  
Do consultees agree? 
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A: For many FACT members who claim to have been wrongfully convicted of 
historical crimes, for which finding of fresh evidence is nigh on impossible, the 
issue of “lurking doubt” - or, as we prefer, the ability to appeal without fresh 
evidence - is possibly the single most important issue of this entire review of 
the Criminal Appeals system.


We hope, therefore, that you will forgive the forthright nature of the following 
response, especially considering that we agree with the general tenet of the 
proposal.


The basic fact of the matter is that, from its creation in 1907, parliament 
granted the Court of Appeal the power, and indeed, imposed the duty, to 
quash a jury verdict which is “unreasonable or cannot be supported having 
regard to the evidence”. The reluctance and refusal, at times, of the Court of 
Appeal to accept that responsibility is, in our view, an abrogation of its duty, 
no more justifiable than, say, the CPS or jury refusing to do theirs. 


Putting jury verdicts on such a pedestal, preposterously imbues them with the 
quality of infallibility, implying that the only possible reason a jury could have 
arrived at an incorrect verdict was that some key evidence was missing and 
that, only by providing such evidence later, is the CACD justified in 
overturning it.


But as a Justice Committee in 1964 wrote: 


“it seems absurd and unjust that verdicts which experienced judges would 
have thought surprising and not supported by really adequate evidence, 
should be allowed to stand for no other reason than that they were arrived at 
by a jury” 


The fact is that juries are not infallible; they can and do make mistakes, 
regardless of whether the trial judge has summed up correctly and issued 
proper directions. 


(In spite of the lack of research due to jury secrecy, to see that juries are not 
infallible, one only has to consider the Channel 4 programme, The Jury: 
Murder Trial - in which two juries, each unaware of the other’s existence, 
watching the same trial (with, obviously, the same summing up and 
directions), arrived at different verdicts - one Guilty, one Not Guilty. In the real 
trial of the same case, the defendant was acquitted. 


This begs the hypothetical question - had the Guilty verdict been a real one 
and the CACD sent it for retrial in which the second jury found Not Guilty, 
would the CACD have made the correct decision? One must surely conclude 
in the affirmative but, if so, then one has to accept that, in principle, 
overturning a jury verdict where there is cause for doubt, and sending it for 
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retrial must be in the interest of justice, and denying it just because a jury had 
convicted, contrary to the interests of justice.)


As Prof. John Spencer pointed out in 4.29: 
‘there is no means of telling whether the jury have understood what the judge 
in his direction told them: a serious matter, since a substantial body of 
research suggests that juries frequently do not. And secondly, there is no 
guarantee that, assuming they did understand it, they followed it.” 


In 1964, the Donovan Committee suggested replacing the original wording 
with “unsafe or unsatisfactory” with the intention (as mentioned in 8.11) “that 
the safeguards for an innocent person… are sensibly increased”.


So, by the mid 1960s, the Court of Appeal should have had every incentive to 
be willing to quash unjustified jury verdicts, especially with the additional 
power to order a retrial, solving the issue of whose job it is to decide guilt or 
innocence.


It seems that the Court of Appeal, however, still did not see it that way, and, in 
the 1990’s, the Runciman Commission were driven to argue that: 


“the court should be more willing to consider arguments that indicate that the jury 
might have made a mistake…
“Where ... on reading the transcript and hearing argument, the Court of Appeal has 
a serious doubt about the verdict, it should exercise its power to quash.”

It seems that every time an independent authority examines the practice, they 
urge the Court of Appeal to do the job assigned to them and quash unjustified 
jury verdicts - yet here we are again, well over a century after the 1907 act, 
pondering the same question. 


The difference in 2025 is that, on top of any inherent prejudices, views or 
misunderstandings held by jurors in the 20th century, which led to wrongful 
convictions, today there is the added power of public and social media 
attempting to influence them. No number of warnings from the judge can 
escape that. This fact only adds to the necessity to keep a wary eye on 
dubious decisions from juries which have the power to change, and 
potentially, to wreck the lives of innocent people, albeit unintentionally.


In 8.6, quoting Pearson, in relation to the “safety” test, it was stated that:

In some cases unsafety will be obvious, as (for example)…where the jury verdict, in 
the context of other verdicts, defies any rational explanation.  

What is the CACD to do when they come across a jury verdict which, despite 
correct direction from the trial judge, “defies any rational explanation”?
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Are we to be left in a situation, as remarked (8.164) by the 2015 House of 
Commons Justice Committee where 


“there is no clear or formal mechanism to consider quashing convictions arising 
from decisions which have a strong appearance of being incorrect”? 

Any review of the Criminal Appeals system which purports to extol as its 
number one fundamental principle, the aim to quash convictions of the 
innocent must, by definition, allow for unjustified jury verdicts to be 
overturned.


“Lurking Doubt”


It seems to us at FACT that this term, used when addressing appeals without 
fresh evidence, has really been the cause of confusion, contradiction, 
misunderstanding and misinterpretation. Even Lord Judge, in his “collective, 
subjective judicial hunch” speech, did not rule out quashing verdicts without 
fresh evidence where there was reasoned analysis supporting the argument.


His “inexorable conclusion” seems somewhat excessive but against that is his 
later assertion that if “the court is left in doubt about the safety of the 
conviction, it must and will be quashed.”


We disagree with the view of Paul Taylor KC, Edward Fitzgerald KC and Kate 
O’Raghallaigh that “hostility of the Court to the phrase “lurking doubt” was 
difficult to reconcile with the language of the safety test given the test allows 
the Court to quash a conviction where they “think” the conviction is unsafe,” 
because, whatever the ‘language’ may be, the fact is that the CACD have 
rarely entertained lurking doubt cases to the point where they could consider 
them unsafe.


Subjectivity


Any view will have some aspect of subjectivity. A jury’s views are their 
subjective view of the evidence presented. We talk about juries being the 
main ’finder of fact’ but in cases involving allegations of rape or sexual assault 
- especially since the removal of a requirement for independent evidence, 
which takes it into the realm of one person’s word against another - it can 
come down to a subjective ‘hunch’ from the jury about who is telling the truth 
and who is not. This is why we believe these cases, which may go against the 
weight of evidence, are every bit in need of lurking doubt grounds as 
identification cases are.


Hunch vs Reasoned Analysis


Page  of 16 54



In practice, as implied in Heron (8.140), a hunch of experienced judges will 
almost certainly be due to a number of identifiable factors, which will have 
been argued by the appellant. As the Runciman Commission said “…where, 
on reading the transcript and hearing argument…”


It does not need a hunch to assess if a guilty verdict was justified by the 
weight of evidence or not. We feel, therefore, that the concept of lurking doubt 
as a vague, unsupported instinct, should be abandoned; the concept of a 
reasoned argument based on the totality of evidence, both from the trial and 
any additional fresh evidence, should, however, be embraced and, where that 
argument gives rise to doubt about the accuracy  of, or justification for, the 
original guilty verdict, it should be quashed, with the option of a retrial where 
appropriate. 


In response to 8.161 


It is not our intention to restrict the ability of the CACD to find a conviction unsafe 
and quash it on the basis of “lurking doubt”. We accept that where a panel of three 
senior criminal judges have a sense of unease about the safety of a conviction, this 
may well indicate that there has been, or could have been, a miscarriage of justice.

We agree with the sentiment, but find the near double-negative “not our 
intention to restrict” too passive. It makes it sound as if the CACD is straining 
at the leash to allow lurking doubt appeals. We would prefer: “we intend to 
encourage the CACD, where appropriate, to find a conviction unsafe and 
quash it on the basis of “lurking doubt” ”


In response to 8.162


However, we recognise that for the CACD to quash a conviction on this basis runs 
contrary to the principle that it is for the jury to decide whether the evidence 
amounts to proof of guilt.

What is repeatedly overlooked is that the 1907 Act effectively created a new 
principle - the jury has their responsibility at trial and the Court of Appeal has 
theirs in reviewing it. The latter was given the power and the duty to override 
the former, when it is possible that the former was mistaken. 


There is thus a chain: Police-CPS-Jury-CACD, each with the power to 
override the previous. That is exactly where the safeguards lie. Furthermore, 
it will still be a jury decision if a retrial is ordered. 
The Runciman Commission said: “We do not think that quashing the jury’s 
verdict where the court believes it to be unsafe, undermines the system of 
jury trial.”
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We also agree with Appeal’s view that deference to the principle of trial by 
jury does not preclude quashing a particular jury’s guilty verdict. 


By comparison, the CACD seem much less resistant to amending a judge’s 
sentence where it seems appropriate. Does the CACD, in so doing, 
disrespect the general notion that the trial judge imposes the sentences of 
those found guilty? We think not.


In response to 8.166


There is no reason to think, however, that reversing Pope would incline the CACD 
to find a lurking doubt in more cases. 

As we have explained above, it may not be a case of ‘reversing Pope’ as 
such, but of putting into context the fact that any hunches of potential 
miscarriages of justice felt by Court of Appeal judges are almost certainly 
generated from, or backed up by, reasoned argument by the lawyers acting 
for the appellant and it is, by virtue of the reasoned argument, not the hunch 
alone, that they should quash the conviction.


Finally, to answer the question - we wholeheartedly agree that the CACD 
should be able to find a conviction unsafe if it thinks that the evidence, taken 
as a whole, was insufficient for a reasonable jury to be sure of a defendant’s 
guilt. 


However, we strongly disagree with the inclusion of the word “continue”. 


This word “continue” implies little or no change. In current practice, lurking 
doubt, as a ground for appeal is, to all intents and purposes, non-existent. As 
mentioned previously, we also know that the CACD is subject to extreme 
inertia and we cannot help thinking that they would view such terminology as 
an invitation to carry on as before.


Any wording of a new proposal for dealing with cases without fresh evidence 
therefore needs to make it explicitly clear that unjustified guilty verdicts MUST 
be included as a ground for appeal - not only in exceptional circumstances, or 
as a last resort - but on an equal footing with any other ground, and that, 
where the Court agrees that there is reason for doubt about the guilt of the 
appellant, they must quash it. 


There is always the option of a retrial where there is doubt about guilt or 
innocence but, where they believe the appellant is innocent or that there was 
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not sufficient evidence for a conviction (and still would not be at a retrial 
unless the prosecution came up with more), they should quash it outright.


The argument made that any lurking doubt would remain even if a retrial jury 
convicted should not be a major problem. If the CACD are confident enough 
that the appellant is innocent, or are so doubtful of guilt even after a re-
conviction, then they should quash it outright. Only if they are unsure, should 
they order a retrial, and then would have to rely on the principle that the 
chances of two juries making the same mistake, while not impossible, are 
significantly less than one jury doing so.


In conclusion, we would much prefer the following slightly amended proposal:


We propose that the Court of Appeal Criminal Division should find a 
conviction unsafe if it thinks that the evidence, taken as a whole, 
including evidence presented at trial, together with any permissible 
fresh evidence, is insufficient for a reasonable jury to be sure of a 
defendant’s guilt.


Consultation Question 37.

8.174  We provisionally propose that the Court of Appeal Criminal Division’s 
ability to make a declaration of nullity and to issue a writ of venire de novo 
should be retained.  
Do consultees agree? 


A: Yes


8.175  We invite consultees’ views on how greater clarity might be achieved 
as to which procedural errors should render a trial or conviction a nullity.


A: No comment to make on this question 


Consultation Question 38.

8.204 We invite consultees’ views on the provisions requiring the Court of 
Appeal to quash a person’s conviction on an appeal under: 


(1)  section 7 of the Terrorism Act 2000; 


(2)  schedule 3 to the Terrorism Prevention and Investigation Measures Act 
2011; 


(3)  schedule 4 to the Counter-Terrorism and Security Act 2015; and 


(4)  schedule 9 to the National Security Act 2023. 
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A: No comment to make on this question 


Consultation Question 39.

8.246  We provisionally propose that the law be amended to enable the Court 
of Appeal Criminal Division to admit evidence of juror deliberations where the 
evidence may afford any ground for allowing the appeal (which includes the 
defendant not having received a fair trial before an impartial tribunal).  
Do consultees agree?  

A: Yes. 


Much of the discussion has been about the value of juror secrecy, especially 
in relation to the concepts of ‘finality’ (8.215) and public confidence in the 
legitimacy of the jury system. We refer again to Lord Atkin’s statement that 
“finality is a good thing, but justice is better”, a sentiment with which we 
agree.


As to public confidence, we refer to the example of the air industry in Matthew 
Syed’s book “Black Box Thinking”. There is perhaps no other industry which 
depends for its existence on public confidence, and yet it is known and 
accepted that, from time to time, accidents do happen. Public confidence, 
however, is not maintained by pretending they do not, nor by hushing it up 
when they do, but by having a fastidious, publicly reported, examination of the 
evidence into the causes, and implementing or improving procedures to 
prevent similar ones happening in the future. (Please see our response to 
Question 105 regarding inquiries).


It is all well and good declaring (as in the ECHR) that trials must be fair and 
juries must be impartial and rely on the evidence, but if there is no way of 
checking it and no mechanism for doing anything about it even when there is 
good reason to believe that they have not done so, how can we have 
confidence that juries are doing what is expected of them?


In FACT’s opinion, the arguments for jury secrecy are rather feeble. They 
tend either to state it as an unsupported fact or they are self-reliant: e.g. “jury 
secrecy is important because jurors need to be protected from pressures to 
explain their reasons”. Why?


The one answer to this, given in Essa (8.221) “Those summoned to perform 
jury service would do so in a state of constant anxiety as to whether anything 
said during their deliberations would, without more, become the subject of 
speculation and perhaps investigation” is vastly overstated.  
All jurors have to do is what is expected of them. It is not as if there are TV 
cameras present; deliberations would still be in private, behind closed doors.
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Only those who display some form of prejudice or lack of care, where 
evidence is disregarded, would a juror be justified in feeling any anxiety, and 
that is exactly the kind of situation about which we ought to know if justice is 
to be served.


Consultation Question 40.  

8.256  We provisionally propose that the Criminal Cases Review Commission 
should be added to the list of persons in section 20F(2) of the Juries Act 1974 
to whom a person may lawfully make a disclosure of the content of a jury’s 
deliberations.  
Do consultees agree? 


A: Yes.


CHAPTER 9


Consultation Question 41.

9.68 We provisionally propose that where the Court of Appeal Criminal 
Division quashes a conviction, it should have a power to substitute a 
conviction for any offence of which the jury could have convicted the 
appellant if it is satisfied that the jury must have been sure of facts: 


(1)  which are not affected by the Court’s findings in relation to the safety of 
the conviction which it has quashed; and 


(2)  which would prove the appellant to have been guilty of that offence.  

Do consultees agree? 


A: No comment to make on this question 


Consultation Question 42.  

9.76  We provisionally propose that, where a conviction is quashed by the 
Court of Appeal Criminal Division following a guilty plea, the test for 
substitution should be whether the trial judge must have been satisfied of 
facts  
(i) which are not affected by the Court’s findings in relation to the safety of the 
conviction and  
(ii) which prove that the appellant was guilty of the alternative offence.  
Do consultees agree? 


A: No comment to make on this question 
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Consultation Question 43.  

9.95  We invite consultees’ views as to whether the Court of Appeal Criminal 
Division should have a power to order a retrial on a broader range of offences 
than those of which the jury could have convicted the appellant “on the 
indictment”, and how such a provision might be framed. 


A: No comment to make on this question 


Consultation Question 44.  

9.96  We provisionally propose where the Court of Appeal Criminal Division 
quashes a conviction, and the jury had, as a result of that conviction, 
delivered a not guilty verdict on a lesser alternative charge, the Court should 
have a power to quash that acquittal: 


(1)  in order to enable that alternative charge to be available to a jury in a 
retrial on the conviction which has been quashed; or 


(2)  so that it might direct a retrial on the alternative charge.  

Do consultees agree? 


A: No comment to make on this question 


Consultation Question 45.  

9.105  We invite consultees’ views on whether, where it has ordered a retrial, 
the Court of Appeal Criminal Division should have the power to give leave to 
arraign out of time where it remains in the interests of justice for there to be a 
retrial, despite any failure by the prosecution to act with all due expedition. 

9.106  If the Court were to have such a power, we provisionally propose that 
any failure by the prosecution to act with all due expedition should be a factor 
for the Court to consider when deciding whether to grant leave to arraign out 
of time. 


A: This should be a strong factor which should not be abused and for which 
there should be a limit, so as to prevent prejudice to the defendant and with 
respect to the psychological and emotional stress excessive delays can have 
on the defendant and their families.


Chapter 10 
Read this chapter: pp283-315, then possibly amend answer below.


CQ 53
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We invite consultees’ views on how the law governing appeals based on a 
development of the law might be reformed, in particular to enable appeals 
where a person may not have been convicted of the offence (or of a 
comparable offence) had the corrected law been applied at their trial.


A: We believe that, where a law has been 'corrected' because it was 
inherently unjust, or the way in which a law had been interpreted was unjust 
(e.g. had "taken a wrong turn"), then an appellant should be entitled to be 
treated under the terms of the corrected law.


Similarly, if someone is convicted under a newer interpretation of a law, for an older 
offence for which the previous law was applicable, and the newer interpretation is found to 
be inaccurate, the original law should apply.  
(i.e. If someone cannot be convicted or sentenced more severely than was applicable 
under the law at the time of the offence, then any conviction or more severe sentence 
applied due to an inaccurate interpretation should be quashed.)  
e.g. People who were convicted of a sexual offence allegedly committed before 2003 
would have been subject to the 1956 Act. However, since 2003, someone tried for the 
same offence would be subject to the interpretation of the 1956 Act within the 2003 Act. If 
that interpretation was incorrect, (as we believe in one instance, it is) a successful appeal 
based on that fact should use the original law. 


Chapter 11 - The Criminal Cases Review 
Commission  

Consultation Question 54.

11.33  We provisionally propose that, in cases of magistrates’ court 
convictions, the Crown Court should be able to hear an appeal upon a 
reference by the Criminal Cases Review Commission when the convicted 
person has died.  
Do consultees agree? 


A: Yes. Not only are wrongly convicted persons affected by their convictions, 
but also their families and loved ones. It can be very important to them to 
clear the deceased’s name where they believe them to be innocent.


[More applicable to Crown Court cases:]


Such people can be ostracised or victimised by society for mistaken beliefs that their 
family member is an offender, and the death of the family member would not necessarily 
be enough on its own for such victimisation to stop.
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Consultation Question 55.

11.133 We provisionally propose that the predictive “real possibility” test 
applied by the Criminal Cases Review Commission for referring a conviction 
should be replaced with a non-predictive test. 


Do consultees agree? 


A: Yes, 


We completely agree. Whatever the former leadership said, it has, 
undoubtedly led to the CCRC being too submissive and reverential to the 
CACD as other insiders, such as David Jessel, have said or implied, and the 
reference, in 11.65, to the CCRC’s concern about its reputation with the 
CACD and its “risk score”. Much has happened since this consultation 
started, the general opinion of the CCRC as unfit for purpose has become 
widespread and the view of the ‘real possibility test’ as inadequate has grown 
in acceptance.


We disagree with the argument that a different test leads to submission of 
cases which “do not have a real possibility…” because  
a) it is difficult to predict what a real possibility would be; at most, it would only 
be the CCRC’s estimation of the real possibility, and not necessarily an 
accurate one, and  
b) the test has been applied far more strictly than Lord Bingham’s guidance 
suggested it should. 
 
We disagree with a previous Ministry of Justice view that:


It would be inappropriate for the CCRC to refer cases to the Court of Appeal purely 
to express disagreement with conclusions which the courts had reasonably drawn 
on previous occasions from evidence and argument fully and properly placed 
before them
…How can we know that the conclusions had been “reasonably drawn”? Or 
even the assumption that evidence was “fully and properly placed before 
them”?


 What if they were not? Such a view allows the CCRC no way of dealing with 
cases which are not “supported by the weight of evidence?” and we firmly 
believe that it should have.


Consultation Question 56.

11.169 We provisionally propose that the Criminal Cases Review 
Commission should refer a case to the appellate court when it considers that 
a conviction may be unsafe. 


Do consultees agree?
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A: Yes.


It should be borne in mind that, following the Donovan Committee, the term 
“unsafe”, compared to the terminology in the 1907 Act, as related in 2.26 (2), 
was expanded “with the intention of widening the scope of effective appeal, 
particularly where the primary dispute concerns fact issues”.


11.170 We invite consultees’ views on any alternative non-predictive referral 
tests. 


A: Several of the suggestions with which we agree certainly include “that a 
conviction may be unsafe” but add other clauses.


Those from the Westminster Commission and APPEAL are very similar, 
clauses (1) & (3) from the former (11.146) being almost identical to (2) & (3) 
of the latter; the differences being that the Westminster Commission includes 
appeals for sentences, and APPEAL includes the term “an arguable ground of 
appeal” which perhaps also covers unfairness/abuse of process grounds.


For appeals against conviction, if the various permissible grounds are, in any 
case, assimilated into “may be unsafe”, the term “an arguable ground”, 
mentioned by some, may be superfluous. What may also seem unnecessary, 
but which we like as a possible extra catch-all for unforeseen possibilities, is 
the added term about the interests of justice. This may also have the effect of 
slightly broadening the test compared to that of the appellate court, as 
mentioned in 11.155.


Problems of “piecemeal” submissions were mentioned previously in the 
Consultation Paper, whereby an appeal which may have failed due to 
insufficient evidence may have been followed by a submission to the CCRC 
which, on its own, also contained insufficient grounds, yet combined, there 
may have been sufficient material for a successful appeal. We would 
therefore also like to include the fact that all of the available evidence should 
be considered, which would, of course, include evidence presented at trial.


We would therefore recommend:


An appeal should be referred when


(1) the conviction may be unsafe, based on the total evidence available, or


(2) it is considered to be in the interests of justice to do so.


With reference to the issue mentioned in 11.163, we see no reason why an 
‘expert’ body such as the CCRC should not have an opinion on what may be 
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in the interests of justice, and the added term “considered to be” enables the 
CCRC to express that opinion.


Consultation Question 57. 

11.181 We provisionally propose that the current test applied by the 
Criminal Cases Review Commission for referring a sentence – that there 
is a real possibility that the appellate court will not uphold the sentence – 
should be retained. 

Do consultees agree? 


A: No. 


We think that the judicial nature of sentencing and the expertise required has 
been somewhat overstated. The CCRC must still need an opinion on whether 
a sentence is excessive, and an understanding of the sentencing guidelines, 
even to use a second-guess estimate in deciding whether to refer it. 


The basic similarity between referring a sentence appeal or an appeal against 
conviction remains: if the CCRC believed that the CACD would either quash 
the conviction or amend the sentence, they would, presumably, refer it. 


However, the question is not whether to refer when they believe it would be 
quashed or amended, but when they are unsure about what the CACD will 
do.


We do not believe that the sentencing guidelines are an infallible route to 
fairness or justice and we think that there are circumstances in which the 
sentencing guidelines have been followed accurately, but seem contrary to 
common sense or a natural sense of fairness. In such circumstances, we 
think the CCRC should refer it and allow the point to be argued, whether or 
not they are confident of success.


Consultation Question 58. 

11.181.   In order to reflect the independence of the Criminal Cases Review 
Commission (“CCRC”), we provisionally propose that the power of the Court 
of Appeal Criminal Division (“CACD”) to direct the CCRC to undertake an 
investigation on its behalf should be replaced with a power to request an 
investigation. 
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We provisionally propose that the conditions for the CACD to refer a 
matter to the CCRC for investigation should be relaxed so that the CACD 
can make use of this power in a wider range of circumstances. 

We provisionally propose that the power to request the CCRC to 
undertake an investigation on its behalf should be exercisable by a single 
judge. 

Do consultees agree? 


A: We agree, 


part2 of Q: …if such a reference was in response


but wonder whether such work would be considered extra to its normal work 
and whether, or how, such investigations (depending on their nature and 
depth) might impact the financial resources of the CCRC. If so, they might 
require extra resources, or act for the CACD for a ‘consultation fee’ so to 
speak, but we could not say if that would be feasible.


Consultation Question 59. 

18.59 We provisionally propose that the requirement that there must have 
been a first appeal or an unsuccessful application for leave to appeal 
before the Criminal Cases Review Commission can refer a case should 
not apply to appeals against conviction in trials on indictment. 

Do consultees agree? 

A: Yes. Hopefully, that would prevent the waste of time and money for all 
parties in having to submit a sub-standard appeal to the CACD earlier on.


Consultation Question 60. 
11.208  
We provisionally propose that the replacement for the “real possibility” test 
applied by the Criminal Cases Review Commission for referring a conviction 
should not be subject to a requirement for fresh evidence or argument. 

Do consultees agree? 

A: Yes. 


We strongly agree with the views expressed in paragraphs 11.216 - 11.222. 


Paragraph 11.219: 
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“it might not now be possible to conduct those enquiries so as to establish 
fresh evidence” also applies, in a slightly different context, but  perhaps even 
more so to non-recent allegations which be from decades before.


Although we agree with 11.221 regarding the possibility of sending a case 
back to the CACD, and despite (hopefully) the removal of the predictive test, 
we still feel that it would be an anomaly for the CACD to consider cases 
without fresh evidence sent from the CCRC, but not those same cases when 
being submitted directly to the CACD as first appeals. Hence our position 
regarding the CACD accepting ‘lurking doubt’ cases (i.e. which we are 
referring to as cases without fresh evidence) as a legitimate ground for 
appeal in the first instance.


In fact, we think that, in the Runciman Commission's recommendations, 
bearing in mind their reference to "reading the transcript and hearing 
argument", there may have been an assumption that any 'lurking doubt' 
appeal would have been lodged in the first appeal, hence a requirement for 
fresh evidence in a subsequent CCRC appeal 


We are firmly of the opinion that any and all appeals should be treated on the 
examination of all available evidence at the time, whether previously 
presented at trial or not.


Consultation Question 61.

11.230 We provisionally propose that the Criminal Cases Review 
Commission should retain the discretion not to refer a case.


Do consultees agree?


A: We can see the Commission’s point that, in exceptional circumstances, 
there may be a good reason not to refer, but that the default position should 
be that they do. 
 
(With regard to 11.228 (1), it depends what is meant by ‘historical’. We believe that 
the paragraph is referring to very old cases such as those described in 11.312 on, 
and would not disagree in that point. However, in recent times, there has been a 
large number of cases described as “historical sexual offences”. meaning non-
recent allegations, but where the case itself is relatively recent. In these cases, 
even if the convicted person has been dead for a number of years, it is possible 
that children, or even grandchildren, may be keen to clear the convicted person’s 
name and restore their good reputation, given the stigma attached to sexual 
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offences, particularly those involving children. In such cases, we think the CCRC 
should refer it if the necessary conditions are met.)


Consultation Question 62.

1.248 We provisionally propose that the Criminal Cases Review 
Commission's powers to seek an order for disclosure and retention of 
material under section 18A of the Criminal Appeal Act 1995 should be 
extended to cover public bodies. 


Do consultees agree?


A: Yes.


Consultation Question 63.

11.254 We invite consultees’ views as to whether the restriction on the 
Criminal Cases Review Commission’s power to obtain material held in 
relation to the Home Secretary’s former power to refer a case to the Court of 
Appeal Criminal Division should be revoked.


A: No comment to make on this question.


Consultation Question 64.

11.263 We invite consultees’ views as to whether the law should be reformed 
to enable the Criminal Cases Review Commission to explain publicly a 
decision not to refer a case.


A: We would encourage it for the reasons of transparency given, and also 
that names should be redacted in sensitive cases.


Consultation Question 65.

11.307 We provisionally propose that the requirement for the Criminal Cases 
Review Commission (“CCRC”) to follow the practice of the Court of Appeal 
Criminal Division should be replaced with provision that in exercising its 
discretion to refer a case, the CCRC may have regard to any practice of the 
relevant appellate court. 


Do consultees agree?


A: Yes


Consultation Question 66.

11.340 We invite consultees’ views on whether changes are needed to the 
legislation governing the qualifications and terms of appointment of 
Commissioners of the Criminal Cases Review Commission.
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A: We agree with the view in 11.338 that “there is value in Commissioners 
bringing to the CCRC a range of experience.” There should be a balance of 
legally qualified people and lay people who, though not necessarily legally 
trained, have a good understanding of the issues. A strong feeling for justice 
and a passion for correcting wrongful convictions are necessary to avoid a 
repeat of recent examples (Malkinson, Sullivan) in which appeals could and 
should have been submitted earlier.


Consultation Question 67.

11.350 We provisionally propose that the Criminal Cases Review 
Commission should be subject to inspection by one of the criminal justice 
inspectorates. We think there is a strong case for HM Crown Prosecution 
Service Inspectorate, which inspects the Crown Prosecution Service and the 
Serious Fraud Office, to take on this role.


Do consultees agree?


A: We agree that the CCRC should be subject to accountability and 
inspection by an appropriate body. Re the HMCPSI: as the CPS and CCRC 
are, basically, in opposite sides, could there be a clash of interests? On the 
HMCPSI website, it only refers to inspecting prosecuting authorities.


We may inspect other prosecution services by invitation. In the past, we have 
inspected the Service Prosecuting Authority and assisted the Criminal Justice 
Northern Ireland Inspectorate in inspecting the Public Prosecution Service.

Consultation Question 68.

11.358 We invite consultees’ views on whether applicants to the Criminal 
Cases Review Commission (“CCRC”) should be able to challenge decisions 
of the CCRC in the First-tier Tribunal.


A: The proposed ability for the CCRC to publish their reasons for refusing a 
case should help alleviate the need to challenge decisions officially. Perhaps 
the problem partly lies in the binary nature of CCRC decisions which, like the 
CACD, either accept or reject an application. 


The CACD, in rejecting an appeal will provide reasons for its decision and the 
CCRC should do likewise. Sometimes it will be because they are not 
convinced that the applicant is innocent, or that the argument for reduced 
sentence bears up. 


However, there may be others, which they think may need a stronger 
argument or more work (but, for some reason do not wish to do the 
investigation itself). In such cases, would it not be possible to envisage a 

Page  of 30 54



more open-ended approach, perhaps more like a planning application, 
whereby the CCRC responded to the rejected applicants with a breakdown of 
reasons for refusing - at that stage - to refer their case, with some possible 
suggestions for the kind of, or level of, evidence or argument, that they would 
require for the CCRC to consider referral? Then, rather than submit a whole 
new submission, the applicant, if able to provide it, may only have to submit a 
strengthened argument or more evidence.


A large part of the problem with the CCRC has been the lack of dialogue and 
engagement with the applicant.


Update: Since we wrote this, Dame Vera Baird has become the interim 
CCRM chair and has expressed similar thoughts:


“I am very perturbed to find that they communicate very little with the 
applicants. How can one have, as it were, a client that you're driving the 
agenda for, that you're looking closely at, and not talk to them, and not 
engage with Appeal, for instance, in the case of Malkinson.”


(BBC’s Today Programme, 9th June, 2025)


11.359 We provisionally propose that any mechanism to challenge decisions 
of the CCRC relating to the investigation or reference of a case should be 
limited to judicial review grounds.


Do consultees agree?


A: The Runciman Commission, in believing that the decisions of the CCRC 
should not be challengeable, could not foresee how the CCRC would develop 
and how it would lead to situations such as that of Andy Malkinson. Had they 
done so, they might have had a different view. If the CCRC published reasons 
for their decisions or, better still, undertook the kind of assistance referred to 
above, challenges may be rare. However, we cannot see the future either, 
and we do think that applicants should be able to challenge decisions of the 
CCRC in the First-tier Tribunal, as it would allow those applicants who fail to 
understand a CCRC decision to challenge them.  
We appreciate that it should not perhaps be so easy as to become an almost 
automatic course of action for all rejected applications, but we have concerns 
that judicial review, as the only course of action, would filter out some justified 
applications.


Consultation Question 69.

11.369 We provisionally propose that leave of the Court of Appeal Criminal 
Division should continue to be required for an appellant to argue any grounds 
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of appeal not related to the reasons given by the Criminal Cases Review 
Commission for referring a case. 


Do consultees agree?


A: No. We do not agree that permission should be required for each ground. 
We believe that, unless a particular ground is so strong that it may succeed 
on its own, the CACD should be prepared to look at the totality of evidence.  
11.363 pointed out, for example, that the third ground would not have 
succeeded but, together with the second, it should. It is not too difficult to 
imagine a case where there might be ten grounds, none of which are strong 
enough to succeed on its own but, taken with the other nine, they should.


Earlier, we addressed whether ‘lurking doubt’ was just an unsupported hunch 
or whether there might be justifiable grounds for such a feeling. Multiple 
pieces of evidence, such as described above, may provide just such grounds 
for a justifiable feeling of ‘unease’; however, it is not the ‘hunch’ which should 
lead to quashing the verdict but the accumulation of evidence which, added 
together, casts doubt on the veracity of the verdict. 


If no individual ground is strong enough, it is pointless to single out one or 
two, just for the referral and then add others on the side. Appellants, and the 
CCRC, should therefore be able to appeal on the basis of the accumulated 
strength of all the evidence which points to unsafety.


In discussions about Pendleton, one of the problems has been that a Court of 
Appeal does not know on which evidence the jury convicted so, if one piece 
of evidence is undermined, the question “would that have swayed the jury 
had they known?” cannot fully be answered. But what if there was not one or 
two ‘silver bullets’ of evidence upon which the jury decided to convict, but a 
summation of numerous smaller pieces added together? It is only reasonable 
that an appeal on the same basis, where an argument chips away at many of 
the little pieces of evidence, should be heard.


Consultation Question 70.

11.377 We provisionally propose that it should be possible for an appeal to be 
heard upon a reference by the Criminal Cases Review Commission (“CCRC”) 
without an appellant, where there does not appear to be any person with a 
sufficient interest in the outcome to take forward the appeal, and:


(1) the convicted person cannot be located;


(2) the convicted person has died; or


(3) there is some other reason why the convicted person cannot take forward 
the appeal.
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We provisionally propose that the CCRC should only be empowered to refer 
a case in such circumstances where it considers that there is a compelling 
public interest in the appeal being heard. 


We provisionally propose that in such cases, the Registrar of Criminal 
Appeals should have the power to appoint legal representation to represent 
the convicted person’s interests for the purposes of the appeal. 


Do consultees agree?


A: Yes


———————————————-


Ch.14


Consultation Question 87.

14.88 We provisionally propose that appeals to the Supreme Court should 
continue to be limited to those which raise an arguable point of law of general 
public importance which ought to be considered by the Supreme Court. 


Do consultees agree?


A: No comment to make


Consultation Question 88.

14.89 We provisionally propose that the Supreme Court should be given a 
power to remit a case back to the Court of Appeal Criminal Division or the 
High Court so that the Supreme Court’s answer to the question of law can be 
applied to the facts of the case, and so that the lower court can address any 
outstanding grounds of appeal. 


Do consultees agree?


A: Yes


Consultation Question 89.

14.96 We provisionally propose that the Supreme Court should be able to 
grant leave to appeal where the Court of Appeal Criminal Division or High 
Court has not certified a point of law of general public importance. 


Do consultees agree?


A: Yes


———————————————-


DISCLOSURE & RETENTION PERIODS
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Consultation Question 90.

15.118 We provisionally propose that retention periods should be extended to 
cover at least the full term of a convicted person’s sentence (meaning, for a 
person sentenced to life imprisonment, the remainder of their life). 


Do consultees agree? 


A: We agree that it should be at least the full term and, where an appeal is 
pending with the CCRC, until that application has reached its conclusion.


15.119 We invite consultees’ views on whether retention periods should be 
extended further, and for how long.


A:  Our view expressed on the issues paper was that, for documentary 
evidence, the cost of storage has reduced considerably in recent times and 
continues to do so. There are a number of national institutions which store 
huge amounts of data, and, in the scheme of things, we reject the assertion 
by the SFO (15.86) that storage costs would be significant, or that it would 
have an environmental impact. As to the Data Protections Act 2018, surely 
there would be a “lawful basis” to retain the data, particularly if it is in the 
interest of the person the data concerns.


We prefer the much longer  periods of retention suggested by CALA and 
APPEAL. If that is deemed not feasible, we would prefer the proposal which 
contains the Westminster Commission’s addition “…or 5/7 years, whichever is 
longer”, so that 5 or 7 years would be the minimum. 


However, for those having served a longer term in prison, resettlement can be 
a very difficult time. To afford those people some leeway to get their lives 
back in order before dealing with appeal applications, we think the period 
should extend to, say, at least 1 year after leaving prison. If an application is 
submitted to the CCRC within that time, the retention period would then, of 
course, have to be extended in line with our response to 15.118 above. 


We agree with APPEAL’s idea, mentioned in 15.122, that convicted people 
should be contacted before any case materials are destroyed to confirm that 
they do not intend to challenge their convictions any further, and we see no 
reason why irrelevant cases should not be easily filtered out based on, e.g. 
length of sentence.  
It may even be possible, if evidence was about to be destroyed - especially if 
there were a national forensic evidence archive - for a convicted person to be 
given the opportunity to pay for continuing storage for the evidence pertaining 
to their case, or even for certain relevant evidence to be given to them. After 
all, as the SFO has brought up the Data Protection Act 2018, according to 
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that Act, isn’t an individual entitled to data concerning them? Also, much 
information should be available under the Freedom of Information Act 2000.


Although we hope the situation changes after the Law Commission’s final 
proposals, the problem with only storing evidence where someone has 
lodged an appeal is that some people who are extremely keen to submit an 
appeal have not done so because of the CCRC’s (and CACD’s) high 
threshold, and have been waiting either to try to obtain more fresh evidence, 
or hoping that, and waiting until, the policies of those organisations have been 
relaxed.  
If the proposed policies are put into effect, those wishing to appeal may be 
able to appeal sooner, but we wonder whether the CCRC (or whichever 
organisation records when someone appeals), could have a ‘register of 
intention to submit an appeal’ to which people could subscribe and which 
would trigger the retention of evidence; there would probably have to be a 
time limit within which they need to submit it, to avoid automatic subscription 
clogging the system.


Consultation Question 91.

15.120 We provisionally propose that the retention period for children should 
be extended to at least the end of their sentence or at least six years after 
they turn 18 years old, whichever is longest. 


Do consultees agree?


A:  Yes


Consultation Question 92.

15.134 We provisionally propose that unauthorised destruction, disposal or 
concealment of retained evidence should be a specific criminal offence. 


Do consultees agree? 


A:  Yes


15.135 We invite consultees’ views on the scope of such an offence.


A:  If the destruction was purposeful, we see no reason why it should not 
equate to perverting the course of justice, as that is what it amounts to. 


Consultation Question 93.

15.147 We invite consultees’ views on whether responsibility for long-term 
storage of forensic evidence should be transferred to a national Forensic 
Archive Service.
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A:  Yes, we believe that this would be far more reliable, without the conflict-of-
interest issues which currently exist; more cost-effective; it would remove the 
burden from the police who could concentrate on current cases; more 
practical, especially for longer-term storage; and should make it easier to 
have a logical system for access for permitted parties, such as the CCRC, 
independent lawyers working for appellants (such as APPEAL) and, possibly, 
investigative journalists (e.g. if something like ‘Rough Justice’ were to engage 
again with the criminal justice system).


Consultation Question 94.

15.171 We provisionally propose that a statutory regime governing the post-
trial disclosure duty should encompass the following principles. 


(1) A police officer must disclose to the convicted person or to a Crown 
prosecutor any material which comes into their possession which might 
afford arguable grounds for contending that a conviction is unsafe or 
which might afford grounds for an appeal against sentence. 


(2) A prosecutor must disclose to the convicted person any material which 
comes into their possession which might afford arguable grounds for 
contending that a conviction is unsafe or which might afford grounds for 
an appeal against sentence, unless there is a compelling reason of public 
interest.


(3) Where there is a compelling reason not to make disclosure to the 
convicted person or their legal representatives under (2), the prosecutor 
must disclose the material to the Criminal Cases Review Commission and 
notify the convicted person that they have made a disclosure to the 
Commission of material which is relevant to their conviction.


(4) A compelling reason would include material subject to Public Interest 
Immunity or where disclosure is prevented by any obligation of secrecy or 
other limitation on disclosure. 


(5) Where a police officer or prosecutor considers that there is a real prospect 
that further inquiries will reveal material which might afford grounds for 
contending that a conviction is unsafe or grounds for an appeal against 
sentence, then there is a duty to make reasonable inquiries or to ensure 
that reasonable inquiries are made. 


Do consultees agree?


A:  Yes, we agree with all of the above - IF the decision as to what constitutes 
‘arguable grounds for contending that a conviction is unsafe or which might 
afford grounds for an appeal’ is to remain with a prosecuting authority. 
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It may seem cynical but, unfortunately, it is hard to avoid the conclusion that 
the problems with lack of disclosure which have dogged the criminal justice 
system have not necessarily been because the Police or CPS did not know 
their responsibilities, or that the threshold was too high, but was withheld 
precisely because it harmed the prosecution’s case or helped the 
defendant’s. 


If the willingness to comply with their responsibilities is lacking due to 
cognitive or other bias, changing the threshold will not help. It is equivalent to 
suggesting that the answer to motorists breaking a 40mph speed limit through 
a village, is to lower it to 30mph.


We wonder what the reaction of the CPS would be, for example, if the 
decision as to which information should be disclosed was given over to the 
CCRC. Might they argue that the CCRC would inherently be inclined to err on 
the side of disclosure, because they are on the side of the defendant?


We are not in a position to assess the feasibility of an independent body 
making decisions on disclosure, but it would certainly be a preferable 
solution.


Consultation Question 95.

15.184 Where a request is made for material which might afford grounds for 
an appeal against conviction or sentence, we provisionally propose that the 
following principles should apply: 


(1) Where it is possible to undertake non-destructive tests on material, the 
convicted person should be entitled to access to the material for the 
purposes of testing.


(2) Where tests are proposed which are destructive of the material, but where 
testing would not substantially reduce the amount of material available for 
future testing, the convicted person should be entitled to access to some 
material for the purposes of testing.


(3) The police should have the right to restrict access to material to the 
convicted person’s legal representatives or to accredited testing facilities. 


Do consultees agree?


A: Yes.
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Consultation Question 96.

15.197 We invite consultees’ views on whether provision could and should be 
made to enable disclosure of material for the purposes of responsible 
journalism to reveal a possible miscarriage of justice.


A: Perhaps there should be a register of permitted people or organisations, to 
include not only legal representatives, including law firms and organisations 
such as APPEAL, but registered journalists.  
We would also add researchers doing PhDs etc.  We know of one who has 
had severe problems getting access to interview people in prison, for 
example, despite the willingness of the prisoners themselves.. The Law 
Commission documents have made a great many references to published 
research, the importance of which cannot be overstated.


Consultation Question 97.

15.250 We provisionally propose that where a person is sentenced to a term 
of imprisonment, audio recordings and transcripts of their trial should be 
retained for at least the duration of the sentence (including the time where the 
person is liable to be recalled to prison). Where a person is sentenced to life 
imprisonment, audio recording and transcripts of their trial should be retained 
for the remainder of their life. 


Do consultees agree?


A:  The proposition is linked to the retention of other evidence and we agree 
that this makes sense. As with that question, we think that this is the absolute 
minimum but, as we would prefer longer retention times, we would also prefer 
equivalent longer retention for audio recordings and transcripts. Again, with 
ongoing reduction in data storage costs, the reasons not to retain digital data 
become ever weaker. 


Also, as with other evidence, we see no reason why such evidence, or the 
option to preserve it in some way, cannot be made available to the convicted 
person prior to destruction.


We would also welcome the introduction of video recordings of witness 
testimony, though that admittedly does use a great deal more data than 
audio.


As dealt with in the Paper, the issue is not just the time, but also the cost.


In April 2025, David David MP, in a question to the Justice Secretary, said that 
the cost of transcripts was a “travesty of justice” and quoted the fact that, in 
some American states, free access to trial transcripts is considered to be a 
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right. In response, the Justice Secretary said that they were looking into the 
use of AI but that currently, it is not accurate enough. This may be strictly true 
but other options are available and the current rhetoric has signs of the issue 
being ‘kicked down the street’.


We do not know how they manage to deal with the same problem in those 
American states, or New Zealand and Western Australia who also make 
transcripts available, but whatever they do would be worth considering.


Consultation Question 98.

15.270 We provisionally propose that legal advisers should be able to access 
audio recordings of the defendant’s trial in order to obtain a non-admissible 
transcript for the purposes of investigating whether a case is suitable for 
appeal. 


Do consultees agree?


A: Yes; in some ways the audio files themselves might be even more useful, 
as they include audible indications as to the tone with which witness evidence 
was given.  
Regarding transcripts: if only certain sections were required for an appeal, a 
transcription of those sections could either be commissioned by the appellant, 
or self-transcribed, then checked and authorised by a trusted authority for use 
in an appeal.


The rate of development of AI models is accelerating exponentially. 
Furthermore, it is entirely possible that software designed for legal use, to 
include legal jargon and frequently used phrases, would increase accuracy to 
near human levels well before the end of the decade, at the current rate of 
development. 


Proposals for policies intended for use for the foreseeable future should not 
be limited by the current status in such rapidly-changing scenarios, The 
possibility should be included in proposals even if it means adding a clause, 
e.g. “… as and when the technology is deemed sufficiently capable”.


(N.B. from main writer of this submission: As a matter of interest, using the inexpensive 
note-taking app Goodnotes 6 on an iPad, which includes a transcription capability, I read 
out loud the above answer and had Goodnotes transcribe it. The only errors were that 
“The rate of development” came out as “creative development”, and “implemented” was 
transcribed as “implement it”. However, these small errors are ones that even a human 
could conceivably have made, as even human transcriptions are not 100% accurate.)
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Chapter 16: Compensation and support for the 
wrongly convicted 
Consultation Question 99.

16.86 We provisionally propose that the test for compensation following a 
wrongful conviction should not require an exonerated person to show beyond 
reasonable doubt that they are factually innocent, but should require them to 
show on the balance of probabilities that they are factually innocent. 


Do consultees agree? 


A: We are inclined to agree, but there is an argument to go further.


The protection for defendants of the burden of proof (supposedly to a high 
degree) being on the prosecution is there for a reason. If that level of 
protection has failed and a person is wrongfully convicted, then the system 
has let them down. That is why they should be compensated. It is not about 
proven innocence; it is about those who may be innocent, but cannot 
necessarily prove it, having been let down by the supposed safeguards which 
should have prevented their conviction.


By setting such a high bar to compensation as there is at present, payments 
to the guilty will be avoided, but there will be many innocent people for whom 
finding proof of innocence is simply impossible. If Blackstone’s principle were 
slightly reworded to indicate that favouring the innocent is more important 
than the avoidance of help for the guilty, then the principle is currently 
operating in reverse.


In an ideal world, all those whose convictions have been quashed and who 
may be innocent should receive some compensation as acknowledgement of 
the failure of the system. However, failing that, the probability threshold is a 
significant improvement on the current system.


However, an extra point we would like to make is that the question of who 
gets compensation should have no bearing on the question of whether a 
conviction is quashed. It would be an insult to justice if a resistance to the 
payment of compensation in periods of Governmental financial difficulty (such 
as now) were to influence the CACD towards refusing appeals. True justice 
has no price. For FACT members, though compensation is desirable, the 
clearing of their name is more important.


Alongside the question of who can obtain compensation is the fact that those 
who do should be able to access it easily and quickly; they should not have to 
endure unnecessary delays, as many sub-postmasters Andy Malkinson and 
others.
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16.87 We invite consultees’ views on who should decide on compensation.


A: No comment to make on this matter


Consultation Question 100.

16.95 We invite consultees’ views on whether compensation for a miscarriage 
of justice should be available to those whose conviction was quashed on an 
in-time appeal.


A: Absolutely, they should. In response to 16.89: We reject the 


“notion that a successful appeal on an “ordinary” in-time appeal represents the 
proper functioning of the criminal justice system, rather than a failure of it”  

and consider it utterly heartless.


The proper functioning of the criminal justice system is when the guilty are 
convicted and the innocent are not. Even a successful, relatively early appeal 
can only reflect the proper functioning of the appeal system, an extra 
safeguard which is required when the rest of the justice system has failed. 


A car on which the steering fails causing the car to crash into a lamp-post, 
whereupon the air-bag is successfully deployed, can hardly be said to have 
functioned properly, merely because the final safeguard had.


Wrongful conviction, and any amount of time spent in prison, for an innocent 
person can be traumatic. The justice system has failed them and they are 
unlikely to have any faith remaining that an appeal will be successful so, until 
the conviction is actually quashed and a retrial, if so ordered, has taken place, 
and is successful, they have to face up to the very real possibility that their life 
has been wrecked, despite their innocence.


Even those not convicted, such as Sir Cliff Richard (who was not even 
charged), have spoken about the devastating effect of the process on them. It 
is far worse for those who have been wrongfully convicted, no matter how 
brief the duration.


It is not, therefore, just the time locked up that has been stolen from them, but 
the trauma and stress they and their families suffer, and from which, in spite 
of a successful appeal, they may never fully recover their mental health. 
Many of the mental issues discussed later apply to these people; a long 
sentence is not necessarily required.


It often also causes irreparable damage to their career (in many cases, they 
cannot return to their job), their reputation and, if they have had to pay for 
their defence, their finances. Such a failure to protect the innocent certainly 
deserves compensation.
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Re 16.93, we do not think, therefore, that there should be a minimum time, 
and “exceptional circumstances” are, in practice, rarely ever utilised.


Consultation Question 101.

16.100 We provisionally propose that where a person’s conviction is 
quashed, and they can demonstrate to the requisite standard that they did not 
commit the offence, they should be eligible for compensation whether or not 
this was the reason for the Court of Appeal Criminal Division quashing their 
conviction. 


Do consultees agree?


A: Yes we agree. Furthermore, as referred to in 16.96, the presence of a 
newly-discovered fact is not, and should not be, a factor in quashing a 
conviction, only whether it was unsafe. We think, therefore, that it should not 
be a factor in the test for compensation. If, for example, a conviction is 
deemed unsafe and quashed on a ‘lurking doubt’ basis (if adopted as policy) 
without a newly-discovered fact, and the appellant passes the balance of 
probabilities test (or any other adopted test), they should be eligible for 
compensation, regardless of the grounds of appeal.


Consultation Question 102.

16.145 We provisionally propose that victims of miscarriages of justice should 
be entitled to support in addition to financial compensation. 


Do consultees agree?


A: Yes, and we think that it should not have the same threshold as 
compensation, but should apply to all those whose convictions have been 
quashed and are innocent “in the eyes of the law”.  
We agree with the Miscarriage of Justice Support Service (MJSS) 
recommendations listed in  16.143.


We also think that to be deemed innocent should be a legal status for 
exonerees against whom discrimination should be illegal. i.e. A person 
wrongfully convicted and subsequently acquitted should not be discriminated 
against by potential employers etc. 


Often, it is simple things like filling in forms, e.g. for insurance policies, which 
can prove problematic.


E.g. If the question is asked on any forms, including employment or insurance 
or any other purpose: “Have you ever been convicted of a crime?”, because 
the quashing of a conviction corrects a mistake of wrongful conviction, an 
exonerated person should be entitled to answer “ No.”
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Consultation Question 103.

16.152 We provisionally propose that when a conviction is quashed, HM 
Courts and Tribunals Service should liaise with the relevant police service to 
ensure that the Police National Computer is updated to remove the relevant 
conviction. 


Do consultees agree?


A: Yes. This is also required to ensure that exonerated persons are not 
disadvantaged with regard to DBS certification.


In addition to their recommendation (4), there should be guidelines to inform 
them of their rights (such as how they should answer questions like those 
above). 


Chapter 17: Wider criminal appeals issues 
Consultation Question 104.

17.72 We provisionally propose that where there is evidence of a widespread 
problem calling into question the safety of a number of convictions, a review 
of convictions should normally fall to the Criminal Cases Review Commission, 
if necessary using its powers to require other public bodies to appoint an 
investigator. 


Do consultees agree? 


A: We can see that, in principle it would make sense that the CCRC handle 
such enquiries.


We would have concerns as to how such a large endeavour as dealing with 
the PO/Horizon cases would affect the (to date) very limited resources made 
available to the CCRC and this would have to be addressed. 


Given the CCRC’s recent history and the complaints which have been (in our 
view, justifiably) made about it, we feel that the organisation needs a 
complete change of mindset, geared towards a genuine passion for 
overturning miscarriages of justice. We sincerely hope that this happens 
anyway, but only when the stakeholders who have commented on these 
issues are satisfied that such a change has taken place would many feel that 
the CCRC deserves sufficient trust to be given the responsibility for such 
cases. 


However, we appreciate that the proposals have to be made on publication of 
the Law Commission’s final report, so we cautiously agree with the proposal.
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17.73 We invite consultees’ views on any other measures which might be put 
in place to enable the correction of multiple miscarriages of justice when a 
systemic issue is identified.


A: The question arises of what constitutes a systemic issue leading to 
multiple miscarriages of justice. 


At FACT, for over a quarter of a century, we have received calls every day 
from distraught people who have been arrested due to allegations of abuse, 
of which they insist they are innocent. More specifically, and especially since 
the Jimmy Savile exposé, a great many have been (we believe, falsely-) 
accused of non-recent abuse of children. Due to the understandable horror at 
the thought of child abuse, we also believe that juries have erred on the side 
of conviction, even when the evidence has not warranted it. 


We would argue, therefore, that false historical allegations of (usually sexual) 
abuse should come under the heading of systemic miscarriages of justice. 
(We admit, of course, that many will be genuine, but neither is it denied that 
some post-office sub-postmasters may really have stolen money.)


There are several factors which we believe contribute to the larger-than-
normal percentage of wrongful convictions in historical abuse cases.


The ending of a requirement for corroboration in sexual offence cases. 
We realise that the difficulty has always been that, for the most part, offences 
will tend to be committed in private with no other witnesses. The trouble, for 
both parties, is that it often ends up as one person’s word against another 
and, in such cases, the defendant is not always given the benefit of the doubt, 
despite the presumption of innocence and requirement for proof beyond 
reasonable doubt (/such that the jury are “sure”) which is supposed to exist. 


“Believe the victim”


In a misguided attempt to help genuine victims of sexual assault, who had 
previously reported being treated badly by police, the policy was introduced 
(by the then DPI, Kier Starmer) where Police were asked to “believe the 
victim”.


The problem here was that it reversed the presumption of innocence for the 
accused. The complainant became “the victim” before any investigation had 
taken place; and whatever they claimed was to be believed by the police: 
 
The stated policy of the College of Policing is:
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'At the point when someone makes an allegation of crime, the police should 
believe the account given and a crime report should be completed’. 

In his report on Operation Midland, Sir Richard Henriques said:


It is not necessary to set out the dictionary definition of ‘victim’ to demonstrate 
how very inappropriate the word is to describe many of those who complain 
to the police of sexual abuse. Those who continue to contend for the use of 
the word are seeking to gain an advantage for complainants at the expense 
of those accused. The accurate use of language should be fundamental in 
any criminal justice process. 


His first recommendation was that: 
Throughout both the investigative and the judicial process those who make 
complaints should be referred to as ‘complainants’ and not as ‘victims’ 


This was not accepted by the MPS who insisted that:


“The use of the word victim is not intrinsically linked to the issue of belief. 
This does not confer any judgement on the allegations they make which will 
always be investigated impartially and with an open mind.”

We agree with Sir Richard and disagree with the MPS; if there is no 
difference in the intrinsic meaning of victim and complainant, then why use it? 
Victims' organisations have pushed for the use of the word ‘victim’ precisely 
because it implies acceptance of the truth of their claims. The statement that 
allegations will always be investigated impartially and with an open mind has 
been almost universally scoffed at by those accused (including FACT 
members), whose experience indicates otherwise, not just by the MPS but 
around the country.


Beyond the terminology, however, a corollary of the policy to believe the 
victim is that, if they are telling the truth, the accused must therefore be 
believed to be guilty. This very often leads to case-building rather than fair 
and equal-handed investigation. This is probably the single biggest common 
denominator in reports of their experiences from FACT members and others.


Sir Richard Henriques’ 2nd recommendation was:


The instruction to 'believe a 'victim’s' account should cease. It should be the duty of 
an officer interviewing a complainant to investigate the facts objectively and 
impartially and with an open mind from the outset of the investigation. At no stage 
must the officer show any form of disbelief and every effort must be made to 
facilitate the giving of a detailed account in a non-confrontational manner.
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According to the MPS:


This recommendation was fully accepted, and the MPS supports the view that 
allegations should be investigated impartially and with an open mind. 
This is different to [sic] the National Crime Recording Standards (NCRS) 
Guidance, which advises that if a person believes a crime has been 
committed it is sufficient to record the crime: “Victim Focused Recording: 
NCRS [National Crime Recording Standard] promotes a victim focused 
approach to crime recording.


The intention is that victims are believed and able to benefit from their statutory 
entitlements under the Codes of Practice for Victims of Crime. This advice ensures 
consistency of victim focus.” Please see paragraph 3.5 on link:

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach

ment_data/file/833226/count-general-sep-2019.pdf


Despite the MPS’s endorsement, the experience of FACT members in all 
parts of the country is that the “believe the victim” policy continues to operate 
and to have a severe negative impact on the fairness and thoroughness of 
the investigation in seeking and examining evidence which may weaken the 
case against the accused as well as that which may strengthen it.


We believe this policy is responsible for many miscarriages of justice.


A statute of limitation


4.47 states: 


Lord Dyson was referring to the fact that the criminal justice system of England and 
Wales does not generally apply statutes of limitation in respect of serious crime, 
because of the importance to society of seeing that serious crime is punished.
However, a corollary of this is that the law does not generally place finality above 
the correction of miscarriages of justice. Although there are time limits for bringing 
an appeal, leave can be given to appeal out of time where it is in the interests of 
justice to hear the appeal. Likewise, where fresh evidence emerges a long time 
after conviction, the CACD has a discretion to admit it, and will often do so, 
notwithstanding delay, where it discloses a miscarriage of justice. In contrast, in the 
civil courts, time limits may be more rigidly enforced, even to the point of excluding 
material which shows clearly that a previous ruling was wrongful.59

In our view, these rights are not equivalent. The latitude for bringing an 
appeal out of time does not nearly compensate for the difficulties in defending 
non-recent allegations.
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A more equivalent solution would be a standard time limit on bringing 
charges, for which, like appeals, leave could be granted where it is in the 
interests of justice to do so.


In our experience, the making of historical allegations of abuse, often from 
many decades previously, has unfairly prejudiced the case against the 
accused and in favour of the accuser. 


E.g. a common scenario has been if the allegations were claimed to have 
happened at a time when the accused can prove otherwise, the accuser 
simply changes the date and puts it down to the time delay. Under such 
circumstances, it becomes almost impossible for the accused to find evidence 
in their defence to counteract the allegations.  


The only strategy for the criminal justice system to compensate for this is the 
judge warning the jury of the dangers of delay; such a warning, however, is 
practically meaningless. What are jurors to do with non-existent, potentially 
lost evidence of an unknowable nature, compared with solid accusations 
heard in court? They are highly unlikely to acquit on the basis of such 
potential unknown evidence, but to judge on what they have actually seen 
and heard. If they have any inclination towards a guilty verdict at all, it is hard 
to imagine that such a warning would hold any sway whatsoever.


There is also the problem that memory distortion increases and becomes 
much less reliable with time; this is therefore far more likely to intrude on 
allegations based on the distant past than for recent ones. (See our response 
to Question 106).


Exact figures are hard to obtain as separate records are not kept but, as 
mentioned above, we believe that juries convict more readily when 
allegations concern alleged victims who are, or were, children than they do 
for those involving only adults, and that this is what often happens with 
historical allegations from complainants who were children at the time.


We believe that the greater the delay, the more severe the handicap for the 
defendant and the higher the threshold should be for the case to be made, 
but that ultimately there should be a time limit to the bringing of 
unsubstantiated allegations (subject to exceptions in certain circumstances), 
especially when only a single accuser is involved,


Finally, and of equal importance, we also believe that such a limit would 
benefit genuine complainants, many of whom put off reporting abuse 
indefinitely to the point where it is never reported. Those victims would 
therefore be encouraged to make any allegations sooner, while it is fresher in 
their memory, rather than leave them festering indefinitely.
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Consultation Question 105.

17.108 We provisionally propose there should be greater use of inquiries 
following a proven miscarriage of justice. 


Do consultees agree?


A: Yes. In his book "Black Box Thinking”, (please see also our answer to Q39) 
Mathew Syed draws a comparison between the NHS and the international air 
industry and their respective abilities to learn from mistakes. He highlights the 
fact that, for the latter, the admission of major errors, such as a plane crash, 
followed by subsequent inquiries and rapid implementation of improvements, 
is what has led not to distrust, but to faith in the general safety of air flight, 
vital for the industry, and a policy from which many (including, we suggest, 
the Criminal Justice System) could learn.


(It was also this analogy which prompted our comment in the issues paper 
that the Court of Appeal, in assessing the validity of a verdict while refusing 
reference to evidence presented at trial - the main resource for all facts 
relating to the case - is akin to air-crash investigators refusing to consider 
evidence from the black box). Black Box Thinking: Matthew Syed: John 
Murray (Publisher), 2016


Consultation Question 106.

17.113 We invite consultees’ views on any reforms which might reduce the 
opportunities for a miscarriage of justice to occur, and, particularly: (1) on the 
relationship between the test applied on a submission of no case to answer 
and the test of safety applied by the Court of Appeal Criminal Division; and  
(2) on whether any particular categories of evidence contribute to the 
occurrence of miscarriages of justice, and how these problems might be 
addressed.


A:  
(1) No case to answer


The difference in meaning between “properly convict” and “safely convict” is 
confusing and has led to inconsistency and contradiction.  
If there is no real difference (and the jury could neither properly nor safely 
convict) then the trial judge should end proceedings; if there is a difference, 
then it is possible for a jury to “properly convict” without it necessarily being 
“safe”, and the judge’s decision in allowing the trial to go to jury should have 
no influence whatsoever on a Court of Appeal deciding on the “safety” of the 
conviction.  
In practice, they have not seen it that way and seem to have combined the 
two, so that if they could “properly” convict, then it must have been “safe”.
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We remain convinced, therefore, that the Runciman Commission was correct 
to think that the Galbraith ruling ought to be scrapped.


[We are aware of one case, for example, in which the trial judge, responding 
to a half time submission from the defence, said he believed the case was all 
about the reliability of the witnesses’ testimony (and repeated this in his 
summing up.) He said he believed the jury would see that the complainant 
was clearly an unreliable witness, and he wanted to allow them the 
opportunity to indicate so. To everyone’s astonishment, the jury did not see it 
and delivered a verdict of Guilty.  
We believe that, had the Galbraith ruling been scrapped before that trial, the 
judge would have allowed the no case to answer submission, and one more 
miscarriage of justice (of which we are extremely confident that it was) would 
have been avoided.]


(2) Other issues


a. Memory


Another issue which has been a significant factor over many years is that of 
so-called ‘recovered’ or ‘repressed’ memories and the confusion with false 
memories.


Recovered / Repressed Memories


There has been a history of complainants who, starting with no memory of 
having been abused have, during a course of therapy, developed such 
‘memories’ usually stimulated by suggestion from the therapist. The concept 
is that the trauma of abuse had ‘buried’ the memory of it deep within the 
subconscious and only through therapy was it rediscovered. There has been 
a lot of research into this phenomenon and it has been almost entirely 
debunked by scientific study. 


Despite the statement in 4.37 of Appendix 4 (p693) that:


… there is now a much greater understanding of the psychology of memory…

the myth of repressed memory is, unfortunately, still believed by the majority 
of those working in the criminal justice system.  
(Pamela J. Radcliffe & Lawrence Patihis (2024) Judges and lawyers’ beliefs in repression 
and dissociative amnesia may imperil justice: further guidance required, Memory, 32:8, 
1083-1099, DOI: 10.1080/09658211.2024.2383311;  
Memory & Injustice: Ed. Dr. Kevin Felstead, 2024)
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Memory Distortion


Unlike ‘repressed memory’, memory distortion is a very real phenomenon 
which affects all of us to a greater or lesser extent. It can range from mis-
remembering details of something which did happen, (such as an eye-witness 
recalling that the criminal wore a red shirt when in fact it was blue) to actually 
believing one remembers events which did not happen at all (sometimes 
called ‘false memories’).


Again, there has been a lot of research done into this, notably by Elizabeth 
Loftus, but also by many others. The level of confidence that a person has in 
their memory, does not seem to correlate to the accuracy of it. It stands to 
reason that the longer ago the date from which the ‘memory’ is drawn, the 
greater the chance of it being incorrect, either in its detail or its entirety, hence 
a large problem with historical allegations, as mentioned above.


There needs to be greater understanding of the developments in memory 
research, how fragile it is and how much reliance on it can contribute to 
miscarriages of justice. It is one thing to place our faith in juries but if they are 
basing their judgement of fact on flawed beliefs, mistakes are inevitable. 


We think there should be more education within the justice system on the 
subject of memory, its frailties and the dangers of too much reliance on it.


b. Mental issues of the complainant


Many of the complainants who have brought allegations have had 
acknowledged mental issues, particularly in historical cases involving 
children. Too often, this fact is brushed away with the comment that abused 
children can develop mental issues as a result of the abuse. This may be true 
up to a point, but it does not follow that mental illness of a complainant is due 
to abuse; it could equally be that mental illness has resulted in the making of 
false allegations. This fact needs to be made clear alongside any 
psychological evidence by expert witnesses.


c. False accusations


This may be beyond the scope of this enquiry but, in answer to how to 
prevent further miscarriages of justice, it is a point worth making.


The current policy of the police and CPS is not to prosecute those whose 
accusations are discovered to be false (even when it would meet the CPS 
threshold) because they say “it would put off other genuine victims”.  This 
non-prosecution policy is insulting to victims of false allegations as it 
completely underestimates the horrific effects they can have.
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We believe that making false allegations of abuse is a very serious crime 
which can and does ruin lives and is every bit as damaging as (and in some 
respects, more than) being a victim of sexual assault and should be treated 
as such.


There is no reason to believe that prosecution would deter genuine victims, 
any more than prosecuting insurance fraud deters genuine claims. The 
standard of proof for prosecution would still be high.


Furthermore, we think that, on the relatively rare occasions when there is a 
prosecution, the charge of ‘perverting the course of justice’ also undermines 
the victim - it is as if the victim is the justice system, not the accused. We 
think there should be a separate charge of “making false accusations of 
sexual or other abuse against an individual”.


We also believe that the payment of compensation to supposed victims of 
crime via the CICA should be subject to the same criteria as those for victims 
of miscarriages of justice - not lower - and that, if claims are later discovered 
to be false, any payment should be recoverable.  
It seems unfair that someone who made accusations, later discovered to be 
false, should not only escape charge (see above), but be able to keep any 
illicitly achieved compensation payment from the CICA, whereas a person 
wrongly convicted on their testimony may not, even if acquitted, reach the 
threshold to obtain compensation.


Consultation Question 107.

17.136 We invite consultees’ views if they believe or have evidence or data to 
suggest that any of our provisional proposals or open questions could result 
in advantages or disadvantages to certain groups, whether or not those 
groups are protected under the Equality Act 2010 (age; disability; gender 
reassignment; marriage and civil partnership; pregnancy and maternity; race; 
religion or belief; sex; and sexual orientation), and which those consultees 
have not already raised in relation to other consultation questions.


A:  no further comment on this subject


Consultation Question 108.

17.137 We invite consultees’ views in relation to any issues relevant to the 
criminal appeals project that they have not dealt with in answer to previous 
consultation questions.


A:   
JURIES 
1. Reasoned verdicts
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We reiterate our belief that reasoned verdicts should be introduced and would 
help in the following ways:


(a) Cause fewer miscarriages of justice at the verdict stage as juries would 
have to ask themselves on what evidential basis they have decided to 
convict;


(b) It would provide important knowledge for clarifying the grounds for appeal 
and make it easier for Pendleton - type questions to be answered as to 
the effect any new evidence might have had on the jury.


(c) It would help research into the jury system and enable the discovery of 
any other ways it could be improved


(d) In 4.96 it was stated that according to the European Court of Human 
Rights:


 “… for the requirements of a fair trial to be satisfied, the defendant must be able to 
understand the reasons for the jury’s verdict. Directions from the judge, coupled 
with a presumption that the jury has followed them, will often be sufficient for the 
convicted person to know the basis on which they have been convicted.” 

Why should there be a presumption that a jury has followed the judge's 
directions, or even understood them - especially when the verdict seems 
baffling?  
“Often” is not “always'. What about when it is not sufficient? If a jury verdict 
remains baffling and seems perverse to a defendant who knows he/she is 
innocent, but also their lawyers, and other independent witnesses, then, by 
this definition, a fair trial has not taken place. 


2. Majority vs unanimous verdicts


Conviction by a majority verdict was introduced in 1967, ostensibly to avoid 
the problem of ‘jury nobbling’. Recent research by Nisha Waller and Naima 
Sakande, however, has found that the stated problem was vastly exaggerated 
and that it is very likely that the real reasons for the abandonment of the 
centuries-old tradition of requiring unanimity were far more dubious. (Majority 
jury verdicts in England and Wales: a vestige of white supremacy? Nisha Waller 
and Naima Sakande) 


A similar discovery was made of the majority system in the USA and, as a 
result, majority verdicts were scrapped in federal courts and the requirement 
for unanimity reintroduced in 2020.
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Regardless of whether majority verdicts should be abolished because of the 
(very probably) ethically unjustifiable reasons for introducing them, in 
considering how to avoid miscarriages of justice, one has to ask: can a 
prosecution case really have been proved beyond reasonable doubt if one or 
two members of the jury do not think it has? (We are using the old 
terminology intentionally because it is supposed to indicate the same level of 
proof as “being sure”, but is less subjective). We do not believe that it has, 
and think that, like the USA, the requirement for unanimous verdicts should 
be reintroduced here.


3. Police “trawling”


We have said that non-recent cases involving single accusers should be 
treated with caution, as genuine offenders tend to re-offend. This has, 
wrongly in our opinion, often led to police seeking further ‘victims’. While they 
may argue that they are ‘encouraging other victims to come forward’, what 
actually happens is a ‘trawling’ expedition, where further complainants are 
sought out with the encouragement that, by boosting numbers, they are even 
more likely to be believed.


With the lure of high levels of compensation available for very little effort and 
almost zero risk, it is hardly likely that false accusations are forthcoming. The 
following is just one example:


So, I came out with – not a horrific story – it was fairly tame going by 
comparison with some of the more bizarre allegations I’d heard. And my stuff 
just got fed into the process. And the man was charged… 
 
…So individually and separately, I spoke to these guys*. They said, yeah, it’s 
just a compensation scam.
(The Compensation Carrot and False Allegations, 
Ben Gunn,  FACTion Magazine, Vol4-1, 2013)

We are not against genuine victims being encouraged to report recent 
assaults, but if they wish to, they will do so of their own accord. ‘Fishing’ will 
be more likely to attract false accusers and result in a different type of victim. 
On the other hand, independent multiple complainants coming forward of 
their own accord, in relation to an individual against whom other reports have 
been made, are more likely to be genuine and would add more weight to any 
charges brought.


4. Maintaining innocence


Paragraph 16.109 related the experience of Victor Nealon and Andrew 
Malkinson (and also footnote 106): 
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Each of these two men spent 17 years in prison, which far exceeded their minimum 
terms, as is common for prisoners who maintain their innocence

Is it really a just system that confines men who told the truth for far longer 
than if they had lied and admitted to a crime of which they were innocent?


It is only in retrospect, when the innocent party is proved innocent, that 
people shake their heads, but this is happening to many others who have not 
yet proved their innocence and who, in all likelihood, will never have the 
opportunity to do so.


In addition to the two men referred to above, we have now heard about Peter 
Sullivan, probably the longest miscarriage if justice for a living person in 
British legal history, who has also served a far longer sentence than he need 
have because, like Malkinson and Nealon, he maintained his innocence while 
in prison.


The Govenrment's “Guidance on prisoners who maintain innocence” includes 
9 bullet-point reasons for why prisoners maintain their innocence; notably, 
“they are actually innocent” is not among them. The document then goes on 
to refer to types of denial. If anyone is “in denial” about why prisoners 
maintain innocence, it is the criminal justice system and the government.


We believe that maintaining innocence should be regarded as a human right 
and that those who are innocent should not be punished just because some 
who are not innocent lie about it. Whether a guilty person says “I’m sorry and 
I promise not to do it again” or an innocent person says “I will never commit 
this crime in the future and I have not committed it in the past”, should make 
no difference in the treatment and progress of those prisoners. This is 
especially so if their other behaviour within prison is good. 


In fact, it takes courage to maintain one’s innocence in prison, not just 
because of the prolongation of the sentence, but also other obstacles: the 
potential bullying from other prisoners due to upholding one's knowledge of 
their innocence, especially when appeals are refused.  
Unless a person really is innocent and holds onto their integrity with faith, it 
can be damaging for them to uphold this position. 


It is because the maintenance of their innocence to many prisoners, like 
Nealon, Malkinson, and Sullivan is priceless and sacrosanct, that they would 
not sacrifice this precious truth through false admissions of guilt to make their 
journey through the prison system and beyond easier. However, they should 
not have to endure these added hardships.
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