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FACT’s approach to this consultation

At FACT, we have been supporting victims of unfounded allegations of abuse for 24 years, dealing both
with contemporary cases and historic ones.

As such, we have long been very concerned with the seemingly insurmountable hurdles which are
facing victims of miscarriages of justice, hurdles which are even greater in historic cases. We hope very
much that this Law Commission Review can address some of the long-standing serious issues with the
current appeal system.

We have not answered every question but have focussed on a few key points that we believe are most
important to the changes we see as absolutely necessary in order to improve the prospects for victims
of miscarriages of justice.

These tend to recur under several headings and, although we have tried to distil our concerns as far as
possible, there will, inevitably be a certain degree of repetition, which we hope the Commission will
forgive.

In general, the discussions prior to the questions often raise some related issues not directly covered by
the question itself. We have therefore followed this format and responded to some of these issues first,
then answered the question more specifically.

We applaud the Law Commission for an excellently compiled, well-researched and even-handed
approach to this complex subject.

All references numbered X.XX etc. refer to that document unless otherwise stated. Generally, for full
quotes and questions, we have retained a green background used in the Issues paper.

General principles

Question 1
2.65 What principles should govern the system for appealing decisions, convictions and sentences in
criminal proceedings?

We will summarise our list of principles (which are primarily concerned with convictions rather than
sentences) but address them in greater depth in the appropriate sections of the document.

Definition

With regard to guilty verdicts, the definition of a miscarriage of justice must concern the wrongful
conviction of an innocent person. (N.B. we are not concerned in this definition with unjust sentences or
when a guilty person goes free).

Whether the proper procedures were followed is immaterial. If due process was followed and an
innocent person was convicted, there has still been a miscarriage of justice.
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Principle 1 - definition
A miscarriage of justice is what occurs when an innocent person is convicted of a crime they did not
commit.

The role & duty of the Court of Appeal

Fundamentally, the Appeal system should act as a Quality Control stage, a backup, which comes into
operation when it is suspected that a mistake has been made in the system resulting in a miscarriage of
justice. There is little reason for proclaiming, for example, a defendant’s right to a fair trial if, when he is
denied one, there is no redress.

In terms of appeals against conviction, therefore, the duty of the Court of Appeal is to identify those
cases where a miscarriage of justice may have occurred and overturn the conviction.

As referred to above, this includes cases in which there did not appear to be any procedural errors but a
jury returned the guilty verdict and an innocent person was convicted.

At FACT, we are of the opinion that the Court of Appeal has been too concerned with whether the
correct procedures have been followed by the police, the CPS and the trial judge, and not sufficiently
concerned with whether innocent people have been wrongly convicted.

Principle 2

It is the role and duty of the Court of Appeal to identify potential miscarriages of justice and quash a
conviction where they believe that an innocent person may have been wrongly convicted or a
conviction is, in some way, unsafe.

It follows from the above that, even where there have been no procedural errors, the Court must not shy
away from quashing jury convictions where they were not justified by the evidence.

Human rights and a pathway to appeal

Some of the fundamental principles of justice were embedded in the original motives for the creation of
the Court of Appeal in 1907 and several have also been referred to in the paper, including the various
international documents regarding human rights.

For example:

(2.59) The International Convention on Civil and Political Rights (“ICCPR”)...Article 14(5)
provides: “Everyone convicted of a crime shall have the right to his conviction and sentence
being reviewed by a higher tribunal according to law”. [our emphasis]

As those rights belong to everyone convicted, there should be a pathway for everyone who has been
wrongfully convicted to obtain justice, and this should be even more robust, the more serious the crime.
An appeal system which blocks pathways for some of those wrongfully convicted is denying that
human right to those people and needs to be corrected.

In the 20+ years in which FACT has been supporting victims of false allegations of abuse, many have
been wrongly convicted of serious crimes, mostly sexual offences. Just as there are often difficulties in
prosecuting sexual offences, there are perhaps even greater difficulties in having such convictions
overturned.

This is even more true with historic allegations of abuse. In most cases, due to the current demands

required for an appeal, there has not been a realistic path for these victims of miscarriages of justice to
lodge an appeal. They have therefore effectively been denied their human right to appeal.
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Principle 3

In accordance with the human right that "everyone convicted of a crime shall have the right to his
conviction and sentence being reviewed by a higher tribunal...”, a realistic pathway must exist for each
convicted person to have his conviction reviewed if they can demonstrate plausible reasons why their
conviction should be overturned.

Finality
There are two strands to the notion of finality. One concerns whether a Court of Appeal overturns a jury
verdict and the second involves the question of whether there should be a retrial following a quashed
conviction.

With regard to the first question, we believe that the human rights of the convicted should take
precedence over finality of a first trial.
On the second point, we are not particularly in favour of re-trials as a default position when a conviction
is quashed. Trials can be very demanding emotionally for victims of crime, defendants and even
witnhesses, and incredibly expensive financially for defendants, especially if legal aid is not available. It is
therefore unfair to subject those people to the demands of a second trial unless it is considered
necessary in some cases to prevent serious offenders potentially escaping justice and re-offending.

However, a retrial is preferable to refusing the appeal altogether on the basis that the appellant might be
guilty. The point made at 2.19 that a retrial

‘may also make it difficult for those convicted to begin rehabilitative work, whether in
prison or the community, which is often premised on the offender accepting their
guilt”

is only valid if the person really is guilty. It does not apply in the case of someone like Andrew Malkinson
who refused such ‘rehabilitation’ because he was innocent; so this is an insufficient reason for the
refusal of an appeal (plus a retrial if the Court of Appeal deems it necessary).

Principle 4
“Finality is a good thing, but justice is better”

The bar for a successful appeal - Blackstone’s principle

Up to the trial, there is (or should be) a presumption of innocence for the defendant. Post conviction,
this presumption is abandoned. While it is understandable that the appellant is not literally presumed to
be innocent, the nature of appeals on conviction is that there is every possibility that they are indeed
innocent. The court should therefore take a neutral stance and presume neither innocence nor guilt.

Although the requirement for a successful appeal is that the conviction should be shown to be unsafe,
we have had the strong impression that the bar for ‘unsafe’ has been set far too high and that, unless
there were compelling reasons to grant it, the Court of Appeal has been inclined to deny an appeal
rather than allow it.

However, Blackstone’s famous quote (long considered a pillar of our justice system) illustrates the basic
tenet that the protection of the innocent is more important than the punishment of the guilty.

Note that there is no pre-trial / post-trial implication. It is a principle and applies just as much for
innocent people wrongly convicted as it does for innocent defendants at trial.

We believe that this should therefore also be borne in mind in an appeal and that, where there is
sufficient doubt about the correctness of a guilty verdict, quashing it should be the default position.

For a verdict to be considered unsafe, one should not have to prove innocence; only that there was
insufficient justification for a guilty verdict.
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Principle 5

At any and all stages of the judicial process - i.e. pre- and post-trial - Blackstone’s principle should
hold:

Better the guilty go free than the innocent suffer.

Question 2
3.59 Is there a need to reform the processes by which decisions of magistrates’ courts in criminal cases
can be appealed or otherwise reviewed?

FACT has no comment to make on this question

APPEALS IN PROCEEDINGS ON INDICTMENT

Comments on notes preceding Question 3

Leave to Appeal
We have strong reservations about the way leave to appeal has sometimes been handled in previous
years. As Lord Bingham said (4.13):

The purpose of the leave requirement in our judgment, like any other leave requirement, is to
act as a filter...

It is very important that this distinction is made accurately and the filter is not too restricting - Lord
Bingham set the bar quite low:
“to weed out appeals that would have no reasonable prospect of success if leave were to be
granted...”

In our experience, appeals with far greater validity than that have been rejected at the single judge
stage, including cases prepared with great care by highly respected QCs (KCs). Another example is in
the case of Brian Buckle, whose recent successful appeal was also initially rejected by the single judge.
In our view, Judges doing the ‘weeding’ must realise that they are filtering out the ‘chaff’, not
applications of the standard that they would be if drafted and considered persuasive by experienced
and respected lawyers, nor applications with which they personally do not agree.

The Westminster Commission (in 3.15, 4.16) suggested that the 28 day time limit is extremely short
unless the convicted person and/or his lawyers are confident that there have been procedural errors or
that there is another argument which does not require fresh evidence.

Under the current expectations for appeals which do require fresh evidence, it is impossible for a
convicted person to find such evidence before the appeal deadline. This is exactly reflected in Dr.
Roberts’ statement (4.110) which suggests that such difficulties lead to the tendency for most first
appeals being on procedural grounds (where there are any).

The current deadline, therefore, (if there are no procedural grounds available) almost encourages a low
standard of appeal, as the appellant is left little choice - lodge an appeal within the deadline on weak
grounds, or miss the deadline.

If the current evidential requirements for an appeal were not changed (and we sincerely hope they will
be), the Commission should consider substantially lengthening the time limit to lodge an appeal.
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Loss of time orders

4.21-4.27

Notwithstanding that the time added is not especially severe, the appellant, having been practically
coerced into lodging a low-standard appeal by the short deadline mentioned above may then be
punished further by a loss of time order.

A similarity can also be seen with the point raised in 4.103 regarding the admission of trial evidence - if
a prisoner with no legal knowledge lodges an appeal on the advice of his lawyer and is given to
understand that the appeal has merit, it seems rather unfair that the appellant himself can be punished
because the single judge disagrees.

If the role of the single judge is to weed out the ‘chaff’ which has no prospect of success, it seems
excessively harsh that such appeals are punished beyond a simple rejection.

The Safety Test

Question 3.
4.92 Does the single test of “safety” adequately reflect the range of grounds that should justify the
quashing of a conviction?

4.93 In particular, under what circumstances, if any, should a conviction be quashed because of serious
impropriety which does not cast doubt on the guilt of the appellant?

The umbrella term “unsafe” is rather confusing and unclear and one would expect it to be followed by
an explanation of what it actually means as various judges have tried to provide.
We agree with the description in Graham, that:
if, for whatever reason, the Court concludes that the appellant was wrongly convicted of the
offence charged, or is left in doubt whether the appellant was rightly convicted of that offence
or not, then it must of necessity consider the conviction unsatfe.

If the conclusion of the current situation in 4.78 were correct, we would also be reasonably satisfied, but
we do not believe that, in practice, the Court of Appeal has applied such a broad interpretation as
expressed in part (1) of this summary

(1) A conviction should always be considered unsafe where the person was, or might have

been, wrongly convicted. [Our emphasis]

While we are in favour of an appeal system which considers the possibility of factual innocence rather
than mere process, such a broad term, as “unsafe” being the only ground, must also apply to cases
where innocence or guilt is not the main issue, but whether some failure of due process led to a
potentially unfair trial (as suggested in Mullen etc.) and in 4.78 points (2) and (3).

We would prefer to separate the terminology slightly so that those acquitted as being innocent (or, at
least, sufficient doubt of guilt) are seen as such, as opposed to what the public and press often refer to
as a ‘technicality’ which has become something of a derogatory term for procedural errors. This could
be as simple as adding a phrase - e.g. “Unsafe based on the evidence” vs “unsafe due to procedural
errors”.

4.93 We can understand the reluctance of the Court to quash convictions where the guilt of the
defendant has not had doubt cast upon it, but impropriety must not be ‘encouraged’ by a refusal to
quash all such convictions. The option of a retrial may be an option where evidence obtained by
dubious means is prevented from being reused. In other cases, perhaps the conviction should stand,
but some other discipline is applied to whoever or whichever body committed the impropriety.
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Fresh Evidence

Question 4
4.111 Is there evidence that the Court of Appeal’s approach to the admission of fresh evidence hinders
the correction of miscarriages of justice?

It is unclear whether the Court of Appeal’s concerns about defendants (and/or their lawyers) holding
back of evidence are manifested in many cases in practice. One would imagine that most defendants
will want to be acquitted in the first instance and it would be playing a dangerous game to hold back
potentially exculpatory evidence, “just in case”.

In general, we believe that ALL evidence which could rectify a miscarriage of justice should be admitted
in an appeal, including (in fact, especially) trial evidence and that which was available but not used at
trial as was recommended by the Runciman Commission.

We believe that the interests of justice should always be paramount. We would accept the conclusion in
Sales referred to in 4.100 in “having regard to these matters rather than... as preconditions” if that were
a universal interpretation but we are unsurprised by the concerns expressed by Nobles and Schiff in
4.99 and by Dr. Roberts’ observation that:

‘judges are reluctant to do this and more likely to apply the conditions in section 23(2) to

determine the outcome. So although they do not have to consider the conditions in section

23(2), they seem more likely to do this rather than any broader considerations of what is in

the interests of justice.”

...as, in our experience in recent times, the Appeal system as a whole seems more inclined to refuse
appeals at each stage as a default position unless there are exceptional reasons to do otherwise.

4.103 We referred earlier to this paragraph
that too rigid a refusal to admit evidence on the grounds that it was available at trial can have
the effect of punishing an appellant for decisions taken by their legal advisers.

Question 4 Conclusion

Looking at the clauses in 4.96 in turn:

(1) The notion offered in Sales [4.107] is logical and implies to us that only if the evidence is “plainly
incapable of belief” should it be excluded, as to decide an issue which is “possibly capable of
belief” would need to be heard anyway in order to decide.

(2) Asthe only ground is that a conviction “is unsafe”, interpreted in the broad sense that we believe it
should be, this seems somewhat redundant. Surely the idea of an appeal process is to discover
whether the grounds on which it is based are sufficiently robust or not.

(3) no comments to make on this clause

(4) The biggest problem is summed up by Dr.Roberts in 4.102:

Dr Roberts found that the main reason for the CACD rejecting “fresh” evidence under section
23 was that it was available at trial and there was no good reason for the failure to adduce it.

The answer seems remarkably simple and also relates to our response to Question 6.

If trial evidence were admitted in an appeal (as it should be), it would solve several problems at once:

- There would be no need to hold back evidence ‘just in case’ if trial evidence could be revisited in an
appeal.

- It follows that, if there is no reason to hold back evidence, there would undoubtedly be a good reason
for not having done so, and this clause could be dropped altogether.
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At FACT, we believe that there are so many factors which could have contributed to a miscarriage of
justice that the grounds for appeal should be broad as long as they can contribute to the proposal that
a conviction is unsafe.

To investigate those possibilities properly, ALL evidence, including trial evidence as well as fresh
evidence should be admitted.

If any new evidence is plainly incapable of belief, it will be rejected by the single judge unless there are
other reasons or other evidence for granting leave to appeal. Even then, the single judge could put a
marker on the non-credible evidence for the Court not to bother with it. We conclude that the rules for
admitting fresh evidence could thereby be greatly simplified.

Assessment of ‘Safety’

Question 5

4.126 Is there evidence that the Court of Appeal’s approach to assessing the safety of a conviction
following the admission of fresh evidence or the identification of legal error hinders the correction of
miscarriages of justice?

As will become clear in our views on the role of the CCRC, we are not generally in favour of one body of
people trying to second-guess the thoughts of another one and it causes greater complexity and doubt
in decision making. We agree therefore, that in general, the Court should make up its own mind.

In 4.117 The House of Lords (re: Stafford) asserts that the Court of Appeal should not quash a verdict
when it thinks the person is guilty but that the jury might have acquitted.

(It is not clear why the Court should think the jury might acquit if they are confident the appellant is
quilty.)

However, it does not (in the example quoted, at least) refer to the opposite scenario and say whether it
should quash a verdict if the Court thinks it is unsafe but thinks the jury might still have convicted. One
would hope, the same logic would hold and that the Court would quash the verdict.

We do appreciate that, in some cases, especially where there might be some indication of the jury’s
thoughts (e.g. by their questions), it may be worthwhile assessing whether new evidence might have
affected the jury’s verdict. Also, as Lord Bingham and the authors of Ashworth and Redmayne and
others have suggested, it may be a useful self-test; but, ultimately decisions in trials lie with juries and
decisions on appeals lie with the Court of Appeal.

We believe the Court has been too limited in its approach to fresh evidence; what it will accept and the
level at which that evidence must be to secure a successful appeal, which has seemed at times to be
close to having to prove innocence rather than demonstrate the ‘unsafety’ of the conviction.

It has also been too reverential in its approach to quashing jury verdicts but we deal with that in answer
to Question 6.

The apparent increasing difficulty in achieving a successful appeal is given weight by Dr. Stephanie
Roberts’ observation:

4.125 It is difficult not to come to the same conclusion that Kate Malleson did 27 years ago.... Taken
together, the quantitative and qualitative data show that fresh evidence cases are rare and treated with
great caution by the Court. Only in very limited circumstances will such evidence be admitted and if
admitted, form the basis of a successful appeal.

It seems ironic, given that fresh evidence has been a requirement for any cases not based on
procedural errors that, even with fresh evidence, it is still so difficult. Despite the Runciman
Commission’s urging for the Court of Appeal to be more ready to quash convictions than it had
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previously, it apparently went in exactly the opposite direction and it become much harder than it was
before. That trend has continued to the present day when it is arguably more difficult than ever since
the 1907 act, to achieve a successful appeal.

It seems that the only grounds of appeal with which the Court of Appeal is remotely comfortable
accepting are procedural errors or fresh evidence which is undeniably convincing.

Lurking doubt
Comments on Issues preceding Question 6

4.42 refers to Pearson, where the CACD said:
In some cases unsafety will be obvious, as (for example)... or where the jury verdict, in the context of
other verdicts, defies any rational explanation.

It is interesting that, as well as the lurking doubt argument still being accepted at the time, cases in
which a jury verdict “defies rational explanation” was considered one of the more obvious attributes for
‘unsafety’. (It is notable how this is effectively the same as the 1907 act version: “is unreasonable or
cannot be supported having regard to the evidence”).

However, when was this last used to quash a conviction? In practice, this approach has, for a long time,
been completely ignored by the Court of Appeal and, by extension, the CCRC.

In replies to letters to their local MPs, multiple FACT members had carbon copy replies which obviously
emanated from the Justice Department. The letters admitted the following:

“It is deeply unfortunate that miscarriages of justice can, and do, happen in our society. There are a
number of reasons why this occurs including perjury, insufficient evidence and cases of confirmation
bias.” [Our emphasis].

Clearly, the Justice Department not only admit that miscarriages of justice happen, but that juries are far
from perfect and can reach an incorrect guilty verdict. It seems an unfortunate anomaly then, that these
admitted reasons for miscarriages of justice are not permitted as grounds for appeal.

4.139 “Lurking doubt” seems most clearly to play a role in identification cases like Cooper.
That is certainly one scenario but by means the only one.

Many of the cases we deal with, by nature of the ‘one person’s word against the other’ evidence, come
down to the jury’s assessment of who they prefer to believe and this can override the actual evidence
(or lack of it) contained within the testimony.

Yet, if anything is as ‘notoriously unreliable’ as eyewitness identification, it is human’s ability to tell who
is lying and who is telling the truth, which is comparable to tossing a coin. This has been confirmed in

study after study. (Studies show that, at identifying truth we humans are slightly better than 50-50 but,
at identifying lies, slightly worse than 50-50).

(Accuracy of Deception Judgments, Bond, DePaulo, Personality and Social Psycho logy Review, 2006, Vol. 10. No.3, p214)

Interestingly, a high level of confidence from the judge (of truth or lies in studies) does not result in a

higher degree of accuracy in the results.
(Accuracy of Deception Judgments, Bond, DePaulo, Personality and Social Psycho logy Review, 2006, Vol. 10. No.3, p214)
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Question 6.
4.145 Is there evidence that the Court of Appeal’s approach to “lurking doubt” cases (not attributable to
fresh evidence or material irregularity at trial) hinders the correction of miscarriages of justice?

Yes, there is an absolute plethora of evidence to support this proposition.

It has been clear for many years for any appeal submissions not based on procedural errors, and
despite there not being any statutory block (unlike for the CCRC), that there is a hard requirement for
appellants to provide fresh evidence to show that the conviction was unsafe.

This, we believe, is the single biggest fault with the whole current appeal process and has resulted in
more failed submissions by genuinely innocent appellants than any other factor, affecting not only direct
submissions but also those via the CCRC.

Furthermore, the requirement for fresh evidence has been an unsurmountable block for a great number
of genuinely innocent victims of miscarriages of justice, especially concerning historic cases, and, as
such (as explained in Question 1), we believe it constitutes an infringement of their human right to an
appeal.

There are two linked issues - the requirement for fresh evidence and the appellate court’s ongoing
repulsion for overturning jury verdicts.

Indeed Question 6 perhaps should have an additional strand:

Is there evidence that the Court of Appeal’s reluctance to quashing jury verdicts hinders the correction of
miscarriages of justice?

The answer to that question would also be a resounding ‘yes’.
We will deal with these two issues in turn.

Quashing Jury Verdicts

2.71 The Court from its inception had the power to find, even without fresh evidence or the identification
of an error of law, that the jury’s verdict could not stand. However, in practice it was highly reluctant to
exercise this power.

and...

4.112 ...a key consideration of the appellate court since 1907 has been that it should not be seen as
undermining the sanctity of the jury’s verdict. Thus, it has been extremely reluctant to quash a verdict
arrived at on the evidence by a properly directed jury.

Despite the 1907 act saying specifically that the Court of Appeal should overturn guilty verdicts by a
jury which are “unreasonable or cannot be supported in regard to the evidence”, the Court of Appeal
has consistently shown an excessive reverence towards the role of the jury.

But it was not only the original act:

As a Justice Committee in 1964 wrote:
‘it seems absurd and unjust that verdicts which experienced judges would have
thought surprising and not supported by really adequate evidence, should be allowed
to stand for no other reason than that they were arrived at by a jury”

The Runciman Commission:
We argue ... that the court should be more willing to consider arguments that indicate that
the jury might have made mistake...
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“Where ... on reading the transcript and hearing argument, the Court of Appeal has a serious
doubt about the verdict, it should exercise its power to quash. We do not think that quashing
the jury’s verdict where the court believes it to be unsafe, undermines the system of jury
trial.”

This over-reverent approach effectively endows juries, somewhat absurdly, with the attribute of
infallibility, with the implication that the only reason a jury could have delivered an incorrect verdict is
that it did not have the fresh evidence that later either cast serious doubt upon the guilt of the
defendant or proved their innocence.

And yet, even when fresh evidence has later proved innocence, it often shows that the jury did make
mistakes - that they were wrong in their assessment of the believability of withesses, or the evidence
they provided, or their assessment that there was sufficient evidence to prove guilt beyond reasonable
doubt. A recent example was in the case of Andrew Malkinson.

4.115 In Pendleton,282 Lord Bingham noted that:

...the jury must, to convict, have been sure that the evidence identifying the defendant was accurate and
reliable. If a proper judicial direction has been given, it will ordinarily be safe for the Court of Appeal to
infer that the factual ingredients essential to prove guilt have been established against the defendant to
the satisfaction of the jury.

It follows that, in Andrew Malkinson’s case, the jury must have “been sure that the evidence identifying
the defendant was accurate and reliable”, but we now know that it was not. This error was not merely
because the jury did not have the fresh DNA evidence used in the appeal. The new evidence simply
demonstrated that the jury’s assessment of the reliability of the witnesses and of the identification of
Malkinson as the perpetrator was incorrect.

In retrospect, it seems odd that the jury put so much faith in the identification of Malkinson given the
numerous anomalies between the victim’s initial description of her assailant and Malkinson’s
appearance and that was an error which resulted in his wrongful conviction.

Put simply, the jury got it wrong - which is why it is also wrong that the Court of Appeal has been so
reluctant to quash jury verdicts.

In FACT’s ideal appeal system, Malkinson could have gone to the Court of Appeal and demonstrated
that, given the various anomalies in the evidence, a reasonable jury cannot have been sure of guilt
beyond reasonable doubt, and he would have been released a great deal sooner.

We have already mentioned letters from the Justice Department which admit to there being
miscarriages of justice due to “insufficient evidence and cases of confirmation bias” etc. and it is
extremely important that these flaws are appreciated and rectified.

It is not true that the fact of having twelve randomly chosen members of the public eliminates the
chances of such bias or prejudice. In reality, there are those who have strong, forceful personalities and
those who are weaker and more inclined to be persuaded (or even bullied) by the former.

Such flaws are magnified in many of the cases involving our members in which the jury, unable to reach
a unanimous verdict, have been asked to deliver a majority verdict. A different jury, with more jurors of
the same mind as the dissenters, may well have delivered a different verdict.

Another issue is that of the judge’s directions. Many sources refer to whether the judge’s directions
were correct but, in the absence of jury reasoning being available, it cannot automatically be assumed
that such directions were followed. If a judge is the one who gives the directions, surely judges are
best-placed to asses whether they might not have been followed. If, for example, a judge instructs that
each count should be treated separately but the jury delivers a guilty verdict for all counts even with no
evidence presented on some, one would have to question if the jury understood or obeyed this.
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The “seen & heard the evidence” objection

It has often been said, and even referred to by the Runciman Commission, that a reason for reluctance
of judges to overturn jury convictions is that:

“they [the jury] have seen and heard the evidence, which the Court of Appeal has not.”

Some have stressed this point too far:
In his supplementary evidence in 2015, Lord Judge wrote (albeit in reference to civil cases, but some
have made similar arguments about juries):

When the Court of Appeal is considering an appeal against the findings made by judges on
their consideration of the evidence, including their findings about the credibility of witnesses,
it has to recognise, and it is obvious that it should recognise, that while the court is working
on the papers and transcript, the judges have the witnesses before them.

The written transcript does not disclose the sudden and momentary hesitation in the
answers, where hesitation, if the witness is being truthful, is unexpected, or the way in which
the witness has handled searching questions designed to test credibility. By way of example
from my own experience, | have the clearest recollection of a witness who gave beautifully
crafted evidence, who spoiled the impact by blushing each time he told a lie.

The common error made here is that Judges are experts (or jury members are at least capable) at
detecting when a witness is lying, from body-language etc. And he backs this up with a simple
example. It may well be that, in that particularly easy example, he was correct (or perhaps the man
blushed whenever he told the truth!). However, as mentioned previously, this is a notoriously unreliable
‘skill’ and there is no correlation when the ‘judge’ is confident in their detection.

Lord Justice Leggatt, in 2018, recognised this:
“it has increasingly been recognised that it is usually unreliable and often dangerous to draw
a conclusion from a witness’s demeanour as to the likelihood that the witness is telling the
fruth...research confirms that people do not in fact generally rely on demeanour to detect
deception but on the fact that liars are more likely to tell stories that are illogical, implausible,
internally inconsistent and contain fewer details than persons telling the truth.”

(SS (Sri Lanka), R (On the Application Of) v The Secretary of State for the Home Department [2018] EWCA Civ
1391.)

Furthermore, studies show that the levels of lie-truth discrimination achieved from transcript,
audiovisual, and audio presentations do not differ significantly from one another.
(Accuracy of Deception Judgments, Bond, DePaulo, Personality and Social Psycho logy Review, 2006, Vol. 10. No.3, p225)

What, therefore, seems like common sense logic actually has no basis in reality and the Court of Appeal
has no justifiable reason to suspect that, in reading the transcript (as suggested by the Runciman
Commission), they have any disadvantage whatsoever compared to the trial jury. In fact, undistracted
by body-language, they can focus more easily on the more important aspects of the evidence, as
described by Lord Justice Leggatt.

We believe that decisions on trials lie with juries and decisions on appeals lie with the Court of Appeal.
Rather than arguing that quashing a jury verdict undermines the role of the jury, it should be said that
NOT quashing a jury verdict, when it is justified to do so, undermines the role of the Court of Appeal.

‘Lurking doubt’ - lack or absence of fresh evidence

This phrase has become synonymous with appeals for which there is little or no fresh evidence.

The main part of the problem for innocent people who, for whatever reason, cannot provide fresh
evidence has been the complete abandonment of ‘lurking doubt’ as a ground for appeal. Even if a
conviction could have been shown to be unsafe by reference to evidence from the trial transcript, there
has been a blatant refusal to consider evidence presented, or available, at trial.
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This, we believe, may have started with the misgivings and misunderstandings around the principle of

‘lurking doubt’ following its introduction in Cooper.

In fact, there was nothing inherently wrong with the
instruction at the time that the Court should allow an appeal
“if under all the circumstances of the case, it is unsafe or
unsatisfactory”, the problem came with the broad
interpretation with which some judges took issue, including
Lord Judge.

The problem with the terminology of “lurking doubt” is that
it now carries with it the implication of Lord’s Judge’s
deprecatory “some collective judicial hunch” * and It is clear
that, since then, Appeal Judges have been disinclined to set
aside jury verdicts on the basis of such ‘gut feelings’,
despite numerous clarifications from eminent sources.

(N.B. as a side point - It often seems to
those wrongfully convicted in
uncorroborated sex offence cases,
where the protagonists’ evidence
cancels each other out, that juries are
asked to decide (with their notably poor
ability), to decide who is lying or telling
the truth. This therefore often comes
down to such a ‘gut feeling’. Following a
guilty verdict, the defendant feels he has
been convicted on a collective hunch of
inexperienced laymen, yet highly
experienced Judges will not consider
overturning it on that basis).

The Treacy LJ quote (from Pope) expressed in 4.137, succinctly states the problem with the term,
demonstrates the reluctance to quash a conviction on that basis but clarifies the real point:
The use of the expression “lurking doubt” is one which is to be deprecated or used very
sparingly in modern times. It certainly should not reflect the subjective feeling of members of
this court and should only come into play in conjunction with a properly reasoned analysis of

the evidence.

Lord Judge himself followed up his comment by reference to “a reasoned analysis of the evidence...”

...and as quoted in 4.138 (in Heron) etc., numerous other Judges have added their own qualifications or

clarifications.

in 2000, Lord Bingham, though referring to the sense of unease, qualified it:
If, on consideration of all the facts and circumstances of the case before it, the Court
entertains real doubts whether the appellant was guilty of the offence of which he has been
convicted, the Court will consider the conviction unsafe. [our emphasis]

This is very similar to “if under all the circumstances of the case, it is unsafe or unsatisfactory” at the

time of Cooper.

Even Lord Judge himself in his Supplementary written evidence to the House of Commons Justice

Committee in 2015 said (adding that Lord Thomas agreed):

Nevertheless, if having examined the evidence, the court is left in doubt about the safety of

the conviction it must and will be quashed.

(...and there was no mention of an “inexorable conclusion” in this statement that he used in the judicial

hunch speech.)

In other words, as long as there IS some additional reason or argument which supplements the appeal
on these grounds, the Court should still be prepared to consider such applications. Each of these

i

explanations refers to “the evidence”, “all the facts and circumstances of the case”, etc. The Runciman
Commission referred to “on reading the transcript and hearing argument...”.

Unfortunately, the negative connotations of ‘lurking doubt’ have led, bit by bit, to a refusal to consider
trial evidence at all and the addition of a hard requirement for fresh evidence.

It is clearly not true that, without fresh evidence, all the Court of Appeal would have to go on would be
the Judges’ hunch. There may very easily be sufficient evidence in the trial transcript to support
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justifiable reasons for doubt about the verdict’s safety, not least if there was a significant lack of
convincing prosecution evidence which did not warrant a guilty verdict -

‘is unreasonable or cannot be supported having regard to the evidence...” or

“defies any rational explanation...” or

“on reading the transcript and hearing argument the Court of Appeal has a serious doubt
about the verdict, ...”

We are of the opinion, therefore, that perhaps the phrase ‘lurking doubt’ should be replaced with
“supported lurking doubt” or “supported doubt” or something which emphasises that the appellant is
not relying merely on a gut feeling of the appeal Judges.

By definition, irrespective of any fresh evidence which may be produced, the majority of the total
evidence in all cases will be that presented at trial. A Court of Appeal seeking to assess whether a
conviction was safe must, for any sensible decision, be prepared to consider that evidence, whether
supplemented by fresh evidence or not. Not to do so is akin to air crash investigators not considering
evidence contained in the ‘black box’, a patently absurd proposition.

Of course, any lurking doubt - based appeal could of course be supported by any new evidence the
appellant may have come up with and which may support argument based on trial evidence,
but fresh evidence should not be a requirement.

Historical cases

In contemporary cases, or cases where independent evidence was produced - e.g. DNA, CCTV,
documentary, fingerprint, eye-witness etc. - the requirement for fresh evidence is still unjust, but at least
there is a reasonable possibility of finding some. In most cases, such fresh evidence contradicts some
aspect of evidence produced at trial.

However, there is even less justification for the requirement for fresh evidence where such independent
evidence is lacking, because there is little to discredit or disprove. It is far harder to prove a false
negative, for example, where it is almost entirely one person’s word against another, as there is little
chance of finding new evidence to contradict it.

This obstacle is further enlarged when the alleged offences relate to, perhaps, decades earlier. How
exactly does one go about finding fresh evidence to show that an alleged sexual assault did NOT occur,
30 years ago, when there was little or no supporting evidence in the first place?

Potential exculpatory withesses may be dead and documentary evidence lost. This is made worse by
the fact that even if, say, diaries are located which contradict the timeline in a complainant’s evidence,
this is often brushed aside, so the extreme delay further handicaps the defendant/appellant.

This practical near impossibility of even a fair chance to find such evidence effectively precludes those
wrongly convicted of such crimes from submitting an appeal and this, we believe, is in contravention of
their human right as outlined in our answer to Question 1.

Furthermore, we have reason to believe, from our long experience in dealing with these cases, that
sexual abuse cases involving children (as most historical cases tend to be) are likely to yield a more
emotive response than other cases and that, from a subjective perspective (as accurate data for those
offences is difficult to find), we feel that juries are more likely to convict on insufficient evidence.

In many of these cases, we believe, the appellant would be able to demonstrate the ‘unsafety’ of their
conviction - based not only on the basis of insufficient evidence to have proven guilt, but often based
on considerable anomalies in the evidence presented by the prosecution at trial.

That is they could demonstrate it, if only they were given the opportunity to do so.
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CONCLUSIONS TO QUESTION 6

The single biggest problem with the appeal process

It is a widely acknowledged truism that there is an almost negligible chance of finding fresh evidence to
prove that a sexual assault did not occur decades earlier when the only evidence is that of the
complainant’s testimony, and it is often not a great deal less problematic for more contemporary cases.

These victims of miscarriages of justice have a human right to appeal to a higher court, but the pathway
to such an appeal is blocked by unrealistic, unachievable and unfair restrictions.

For this reason, we believe this is the single most important element of this review and the one we most
strongly feel needs to be corrected. We also believe that our suggestions below, if implemented would
remove many of the difficulties in other areas of the system, such as those concerning CCRC.

Our suggestions

From our perspective, it is absolutely imperative that the Court of Appeal accept appeals
without a requirement for fresh evidence, based on a supported ‘lurking doubt’ basis and an
acceptance of the possibility that the jury’s guilty verdict was unjustified.

We therefore vigorously recommend that:

1. The requirement of fresh evidence for an appeal should be removed.

2. Whether or not the principle of ‘lurking doubt’ should be renamed ‘supported doubt’ or
something else, the qualified description provided by the various judges referred to above and by
parliament, should be accepted as genuine grounds for appeal on their own merit.

3. The recommendations of the Runciman Commission should be introduced, namely:

a. As the Galbraith ruling seems to have been a hindrance to the notion of quashing jury
verdicts, Galbraith should be overturned and Judges allowed to call a halt to cases where
a guilty verdict would be unjustified or unsafe.

b. the Court should be more willing to consider arguments that indicate that the jury might
have made mistake and should be readier to overturn jury verdicts than it has shown itself
to be in the past ...

c. “where, ...on reading the transcript and hearing argument the Court of Appeal has a
serious doubt about the verdict, it should exercise its power to quash” (and the
Commission emphasized that they did not think that quashing the jury's verdict where the
court believes it to be unsafe undermines the system of jury trial.)

d. The court should be more prepared, where appropriate, to admit evidence that might
favour the defendant's case even if it was, or could have been, available at the trial.

Question 7 (aftermath of quashing a conviction)
4.168 Are the options and remedies available following the quashing of a conviction by the Court of
Appeal adequate and appropriate?

No comment on offence substitutions, or on the power to order a retrial

It seems unfair, given the huge costs of defending oneself, especially if legal aid is not available, that an
innocent person, cleared of a conviction is unable to claim compensation, or even costs.

It is at least theoretically possible and, in practice, likely, for there to be cases where a complainant who
has made a false allegation of sexual abuse to claim compensation from the CICA, not be asked to pay
it back when the accused is later cleared but the innocent person, having paid possibly tens, or
hundreds, of thousands of pounds in their defence and appeal and possibly having spent time in prison,
is entitled to nothing. It can hardly be thought that this is fair.

We are aware that there are campaign groups who are lobbying for this to be changed. However,

although we may agree in principle with their argument, we at FACT are more concerned, at this stage,
with overturning the miscarriages of justice and there is a worry that if a quashed conviction
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automatically resulted in large amounts of compensation, there would (from the Government’s view at
least) be even more disincentive to enable an appeal system to quash unsafe convictions.

We would therefore prefer that a philosophy of the Court of Appeal accepting lurking-doubt type
appeals and being more open to overturning jury decisions was established first.

Question 8
4.181 Are the powers of the Court of Appeal in respect of appeals against sentence adequate and
appropriate?

No significant comments to make on this question

Question 9
4.192 Does the law satisfactorily enable appropriate criminal cases to be considered by the Supreme
Court?

We have no strong opinions on this questions but we do think, once again, that in 4.190, the Runciman
Commission made a sensible suggestion.

Comments on Issues preceding Question Q 10 (CCRC)

Trial evidence vs fresh evidence in CCRC appeals
5.10 A reference may only be made by the CCRC where:

1 it considers that there is a “real possibility” the conviction, sentence, verdict or finding would not be
upheld, because of:

(a) in the case of a conviction, verdict or a finding, an argument or evidence not raised in the
original proceedings or in any appeal or application for leave to appeal against it; ...

Unlike the Court of Appeal, which could permit trial evidence if it so wished, (but does not), 1(a)
specifically refers to “an argument or evidence not raised in the original proceedings or in any appeal or
application for leave to appeal against it...”

This is, perhaps, less surprising for the CCRC than for the Court of Appeal, bearing in mind that the
Runciman Commission had also suggested that the Court of Appeal should “hear argument and read
the transcript” in a ‘lurking-doubt’-based appeal. The Commission would have expected, therefore, that
any such evidence would already have been heard, (and rejected) by the Court of Appeal, thereby
requiring new evidence for the new CCRC submission.

In practice, the Court of Appeal has not, for quite some time, been willing to consider appeals without
fresh evidence so no ‘lurking doubt’-based appeal using trial evidence will have been heard.

In any case, we are against the idea of not being able to use existing evidence even in a secondary
appeal and are of the opinion that an appeal should consider all of the evidence, old and new together.
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One reason is that, even if the Court of Appeal did allow a lurking doubt appeal, it might have been
rejected because the Court considered that the argument was just not quite strong enough to overturn
the verdict. In such a case, the fresh evidence required may well be that which would support a
previous appeal with supplementary evidence, rather than approach from a whole new angle.

For example, If an initial appeal was on the basis that a key witness was unreliable but the Court was
not convinced, a second appeal via the CCRC should be permitted if it is based on new evidence which
strengthened the claim of the witness’s unreliability, rather than having to find a whole new argument
based on, say, DNA evidence.

(This difficulty is referred to in 5.13 where an appellant could effectively be forced into a weak
submission, which may then be unusable by the CCRC.)

Furthermore, if the first appeal was made on grounds of procedural errors then, again, no trial evidence
will have been referred to, so it should be open to the appellant to use it, as the new appeal is based on
a new approach which has not been previously rejected by the Court of Appeal.

5.11 The CCRC may make a reference in the absence of a new argument or evidence in relation to the
conviction, verdict or finding (see paragraph 5.10(1)(a)), or where the right of appeal has not been
exercised (see paragraph 5.10(2)), if there are “exceptional circumstances” justifying the reference.

In practice, these “exceptional circumstances” have been considered so exceptional by the CCRC that
the use of this clause by the CCRC is exceedingly rare and therefore virtually useless.

5.13 We think the Westminster Commission make a good point. Loss of time orders are supposed to
put off very weak appeals and yet this CCRC pre-requisite effectively forces them in some cases for the
reasons given.

5.19 We agree with the Westminster Commission’s concerns on this point and that any case which met
the referral criteria should be referred.

5.22 There have been complaints from some whose applications to the CCRC have been rejected, that
there is an unsatisfactory level of explanation or communication as to the reasons for rejection. Rather
than a metaphorical red-stamp saying ‘REJECTED’ across it, we would like to see a more collaborative
process, perhaps not-unlike a planning application, in which the CCRC could discuss with the applicant
what else it thinks the application needs to progress.

The CCRC’s approach to the Real Possibility Test

We do not think that the CCRC’s reasons for its extremely low referral rate is entirely explained by the
reasons given in 5.38 of the document.

The CCRC'’s defensive statements regarding its approach to this test: e.g. that:

“it would err on the side of referral” have clearly shown to be untrue, unless they have an extraordinary
definition of “real possibility”, which begs the questions: what is a real possibility and what do the
CCRC consider a real possibility?

A football analogy:

In 2013, Wigan Athletic were relegated form the Premier League but managed to get to the FA Cup final
where they faced League runners-up Manchester City. Most pundits gave the underdogs extremely little
to no hope of success with the bookmakers’ odds at the time indicating a 71% chance that Manchester
City would win, and a 12.5% that Wigan would win.

Did Wigan have a “real possibility” of winning? Many would have said no, even having got to the final.
At the start of the tournament, nobody would have given them a real possibility of winning.

Wigan won 1-0.

It cannot be sensibly argued that Wigan won without having any real possibility of doing so. In these
terms, 12.5% indicated therefore a real possibility of winning.
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Clearly, the law and football are not the same thing and we are not suggesting that the CCRC refers all
cases with 12.5% or higher chance of success (in their estimation, of course). But Lord Bingham
seemed to think the guideline was clear enough:

"[the test] plainly denotes a contingency which, in the Commission’s judgment, is more than
an outside chance or a bare possibility, but which may be less than a probability or a
likelihood or a racing certainty. The Commission must judge that there is at least a
reasonable prospect of a conviction, if referred, not being upheld” [our emphasis]

It might have been clear to Lord Bingham but not so the CCRC. As the success rate will inevitably
correspond to the strictness with which the test is applied, a 70% success rate cannot reasonably be
claimed to relate to the referral of cases which may have only “a reasonable prospect” and “less than a
probability, or likelihood”.

It has been claimed by some in the Justice Department that the bar for the real possibility test is lower
than the CPS test for prosecution, yet the fact that the CCRC’s success rate is rather higher than the
conviction rate gives the lie to this claim.

5.41 The Westminster Commission recommended that the CCRC should be “bolder” in interpreting the
test, “determining in each case whether there is more than a fanciful chance of the verdict being
quashed, even if quashing is less likely than not”.

We completely support the Westminster’'s Commissions recommendations and reject the CCRC’s
defensive statement to the contrary. It is hard to imagine that Andrew Malkinson’s earlier application,
when a DNA issue was already known of, did not have at least a reasonable prospect of success,
especially if they had taken the trouble to investigate further. The charity Appeal who took on his case
clearly thought so. In the “balance” referred to in 5.30 (Mills and Poole), it seems that, to date, its
function HAS been defeated by a high threshold.

The statement by the Justice committee in 5.41 that they “...found “no conclusive evidence” that the
test is not applied correctly by the CCRC in the majority of cases” is an odd thing to say as surely a
“majority of cases” is nowhere near good enough. It is the minority which are not submitted but should
have been where the issue lies. It is similar to the claim that juries deliver the correct verdict “a majority
of the time” which is hardly a ringing endorsement.

The Real Possibility Test itself

5.28 The predictive nature of the test can lead to difficulties, as recognised by the High Court in Pearson:
“...it will often be hard, if not impossible, to predict with confidence how the Court will perceive the merits
of any given application...”

5.34 The basic problem has been outlined by the Westminster Commission - even if the CCRC had
lowered their own bar for submission and referred more cases, it remains that it is still having to
second-guess rather than “reaching an independent judgement of whether there may have been a
miscarriage of justice.”

The numerous references from respected figures in the justice system highlighting the unsatisfactory
nature of having to second-guess a decision from the Court of Appeal which is itself

‘unreliable’ (according to Michael Birnbaum KC, Westminster Commission, p33) are more eloquently
stated than we could attempt, but we can at least indicate our full agreement with those views.

As expressed previously, we are against one body of people having to second-guess another, whether it
is the Court of Appeal second-guessing how the trial jury might have viewed a piece of new evidence,
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or the CCRC trying to second-guess the Court of Appeal. It is unsystematic, inconsistent and unreliable
and we are of the view that each body should do its own job:

» The trial jury delivers a verdict based on the evidence presented at trial as they see it;

« The Court of Appeal exists to rectify miscarriages of justice resulting from the trial;

« The CCRC exists as a further backup, assessing cases IT thinks may have been miscarriages of
justice and re-presenting them to the Court of Appeal.

We also agree with the views expressed in the triennial review that the safety test prevents lurking-
doubt-based appeals.

However, we disagree with the following statement (pp9-10) for several reasons::
It would be inappropriate for the CCRC to refer cases to the Court of Appeal purely to
express disagreement with conclusions which the courts had reasonably drawn on previous
occasions from evidence and argument fully and properly placed before them.
The statute also provides the CCRC with the option to refer a case in exceptional
circumstances if it considers it appropriate to do so.

Without knowing any details of a particular case, the Justice committee cannot assume that
“conclusions from the courts on previous occasions” WERE, in fact, reasonably drawn, nor whether the
evidence and argument WAS, indeed, fully and properly placed before them.

If the CCRC believed that a miscarriage of justice has occurred where the evidence did not justify a
guilty verdict from any reasonable jury properly directed, then the very argument to be made is that the
jury was NOT reasonable. This type of ‘lurking-doubt’ case should be allowed by both the Court of
Appeal and the CCRC but is not under the current test.

We have already commented on the near uselessness of the “exceptional circumstances” clause given
its extremely rare use by the CCRC and that fact that, in our view, all evidence, including trial evidence,
should be routinely permitted.

5.39 The Justice Committee concluded that any changes to the “real possibility” test would need to be
made in conjunction with changes to the test applied by the Court of Appeal.

We agree that, whatever other comments we may make about the shortcomings of the real possibility
test or the CCRC’s implementation of it, the biggest problem faced by the CCRC is in the excessively
narrow grounds on which appeals are granted by the Court of Appeal.

We have already made the point that the requirement for fresh evidence is the biggest problem facing
the CCRC in referring cases to the Court of Appeal and undoubtedly “leaves some miscarriages of
justice uncorrected”.

As Professor Michael Zander and others expressed in the House of Commons: Review 2015:
23. Professor Michael Zander, who was a member of the Royal Commission, has been particularly
critical of the Court of Appeal’s reluctance in this area. He stated in written evidence to us his view,
“If the Court of Appeal were readier to act on [the Royal Commission’s] recommendation,
many of the concerns raised by critics of the CCRC would be resolved.”

Paul May supported this:

“Much of the criticism levelled at the CCRC would in my view be better directed at the Court
of Appeal which remains capable on occasions of quite breath-taking obduracy towards
appellants claiming wrongful conviction.”
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Dr Stephen Heaton'’s research led him to a similar conclusion,
“The overall performance of the Court of Appeal is a

significant obstacle to addressing miscarriages of justice.” [This mirrors FACT’s view, stated

earlier about assessing ALL of the
In his written evidence he blamed in part “the Court’s available evidence, in line with the
‘atomistic’ approach. That is to consider the fresh material in 1968 law, Lord Bingham’s “all the
an isolated fashion rather than review the whole picture in a facts and circumstances of the
case.” case before it...” etc.]

He also raised the issue of inconsistencies in the Court’s jurisprudence creating difficulties for the CCRC
in predicting the Court’s approach, “l see no evidence that the Court of Appeal has at any point
recognised this aspect of responsibility.”

On the other hand, that review also referred to the thought that:

Whilst an alternative test may provide more scope for the CCRC to demonstrate its independence from
the appellate courts, given the current formulation of the test the only additional referrals such a change
would enable to be made are those where there is less than a “real possibility” of the appeal succeeding.

While this may be seen as pointing to a fault with “the current formulation”, with which we would agree,
the repeated argument that the alternative to the current test would be to submit cases “where there is
less than a real possibility of the appeal succeeding”, though it may seem obvious to some, actually
betrays faulty logic, for two reasons:

1. It completely ignores the fact the the CCRC are second-guessing the Court of Appeal and don’t
actually know whether they would succeed or not (see football analogy above).

2. As has been pointed out, the standard set by the CCRC in actually referring cases has been much
higher than merely a ‘real possibility’, and so having a different test which does not involve such
guesses could very easily generate more referrals, many of which would still have a real possibility
under the terms described by, say, Lord Bingham, even if the approach by the Court of Appeal did
not change.

The Justice Committee recommended that the Law Commission review the Court of Appeal’s approach
to cases where, in the absence of any new evidence or argument, there remains “serious doubt” about
the conviction and if any changes are made, review their effect on the CCRC and the continuing
appropriateness of the “real possibility” test.

We agree with this view. As we have described, a large problem has been how to deal with cases which
show genuine signs of being miscarriages of justice but for which there is little or no findable fresh
evidence, particularly for historic cases where finding fresh evidence is notoriously difficult.

The main problem about the current test is that the CCRC cannot be truly independent when it is
chained to second-guessing what the Court of Appeal will say and being subservient to that estimation.

5.59 These requirements may unduly restrict the CCRC'’s ability to refer certain types of cases, such
as lurking doubt cases.

Professor Carolyn Hoyle and Dr Mai Sato note the difficulties the fresh evidence requirement may cause
in some cases:

In a few of our cases we have seen CRMs [Case Review Managers] and commissioners tie themselves
up in knots trying to fit their case — which on the face of it seemed meritorious — into the dictates of the
fresh evidence requirements.
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The CCRC should therefore make its decision to refer based on its own assessment of whether there
has been a miscarriage of justice and let the Court of Appeal make its own decision whether to quash
the conviction.

This would be further improved if the rules applied by the Court of Appeal for accepting submissions
were not so stringent and that (supported) lurking doubt cases were accepted. Then both the CCRC
and the Court of Appeal could focus on discovering and assessing whether a miscarriage of justice may
have occurred without the distraction of playing guessing games.

In other words, if the independent body assigned by the government to investigate miscarriages of
justice refers a case which they believe may have been one, the Court of Appeal should be obliged to
accept that submission without imposing its own currently narrow requirements, and should “consider
all of the facts of the case and arguments submitted” as has been suggested by the Runciman
Commission, and numerous eminent High Court Judges.

And on that basis, if there is a genuine doubt about the safety of the conviction, it should quash it,
regardless of it having been delivered by a jury.

Summary appeals

If the CCRC were “tasked with assessing whether the applicant may have suffered an injustice”,
second-guessing would be removed from the process, and decided on a ‘miscarriage of justice’ basis.
This could work for both types of Court and address issues expressed in relation to summary appeals
also.

Q 10 Discussion

5.55 The Westminster Commission: The evidence we heard suggests that the Court of Appeal's
approach to cases may prevent some miscarriages of justice being corrected, and inhibit the CCRC’s
ability to raise alleged miscarriages of justice.

We agree and think this succinctly sums up the problem with the Court of Appeal and its relationship
with the CCRC.

5.57 [The CCRC’s] real power lies in its ability to direct a new appeal without needing to seek leave from
the court. This may make the CCRC conscious of the way it uses limited court resources and inevitably
creates an opportunity for some tension between the court and CCRC, as the court is unable to regulate
its own caseload in the way that it normally would.

1. It should not. That is not the CCRC’s concern. Their job is to identify potential miscarriages of
justice and pass them to the Court of Appeal for review and it should do just that wherever and
whenever there is a suitable case. This is another argument for the CCRC making up its own
mind.

2. “as the court is unable to regulate its own caseload in the way that it normally would” implies that
it too would reject potentially justified applications on the basis of “regulating its workload” which
would not be right. It is not about regulating a workload, but identifying miscarriages of justice.

5.58 Professor Graham Zellick KC, former chairman of the CCRC, has suggested that prior to any
criticism being made by the court the CCRC should be given the opportunity to defend, explain or
comment on the matter.

Would it not be possible for a CCRC commissioner who dealt with the case to accompany the

applicant’s lawyer at the appeal hearing and answer any questions which the court may have regarding
the CCRC'’s decision to refer the case?

5.60 ...there may be a disconnect between the statutory functions of the CCRC and the wider perception
of its role and what it should be....this can be seen in Dr Michael Naughton’s criticisms of the real
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possibility test. In his view the statutory conditions for referral prevent the CCRC from referring cases
where the applicant is believed to be factually innocent and, as such, he argues that the CCRC is failing
to fulfil the role that was envisaged by the Royal Commission.

The point of the CCRC is to be a truly independent body, charged with investigating potential
miscarriages of justice and referring them to the Court of Appeal. When considered in those terms, it
seems obvious that it is on that basis that it should refer cases - where it thinks there is good reason to
believe there has been a miscarriage of justice - and nothing else.

Alternative Tests
The Westminster Commission recommendation:
5.61 &5.64

1) in relation to a conviction, that the conviction may be unsafe;

We would support this recommendation but there is also the option of:
1) in relation to a conviction, where they believe a miscarriage of justice may have occurred

though there are pros and cons to each suggestion.

« The Westminster Commission may have chosen “may be unsafe” precisely because it it corresponds
with the phrase used by the Court of Appeal, similarly to the Scottish CCRC using “miscarriage of
justice” and to avoid any potential mismatch outlined in 5.66

» Because of that, however, there may still be a temptation to try to assess if the CCRC’s assessment
of unsafe is in line with that of the Court of Appeal.
If the CCRC were to use this test, it should not include any allusion to second-guessing the Court of
Appeal’s potential assessment.

« There is a suggestion that it might not work for summary cases.

* “Where they believe a miscarriage of justice may have occurred’ makes clear what the CCRC are
looking for.
« It could work for both types of Court.

We do not see why different tests, as outlined, in 5.66 would necessarily be as problematic as
suggested, as it reflects their separate roles - the job of the CCRC being to identify potential
miscarriages of justice and the Court of Appeal to decide whether the conviction should be quashed.
In practice, if there has been a miscarriage of justice and there is sufficient evidence to support the
claim, then the conviction would, by definition, be unsafe.

In other words, in most cases a “miscarriage of justice” would equate to being “unsafe”; the main
difference is that ‘unsafe’ is, arguably slightly broader, including cases where innocence or guilt cannot
be ascertained but there is some additional reason (including procedural failures) why a conviction
should not stand.

We have stated that we would prefer the Court of Appeal to be more concerned with correcting
miscarriages of justice and less with due process. Whether the test remains the same as now or the
wording changed to be more similar to the Scottish system should not make too much difference, if
both the CCRC and the Court of Appeal are both trying primarily, as they should, to correct
miscarriages of justice.

As indicated by the numerous sources referred to above in discussing lurking doubt cases, the original
wording of the 1907 law and the recommendation of the Runciman Commission etc., for all cases sent
to the Court of Appeal by the CCRC, it should consider all of the available evidence, whether or not it
was produced or available at trial and whether or not it is supplemented by fresh evidence.
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If they do that, and they are prepared to overturn jury decisions then, assuming the CCRC is not
cavalier in its referrals (which its track record suggests it would not be), it is hard to imagine that a
submission would have “no real possibility” of success and the main problem dissolves.

5.67 If “all of the evidence” is considered as a whole, there would be no need for separate tests for
each ground.

It is clear that the Westminster Commission intended the phrase “or where it concludes that it is in the
interests of justice to make a referral” to be an adjunct to the first two phrases, not as an option to the
main principle - to be used in other scenarios, such as where a person may be guilty but there have
been severe procedural errors which should not go unchallenged.

The suggestion in 5.69 of following the New Zealand system is a dreadful idea. It is far too vague and
does not solve anything. This would be little more than fiddling with terminology and almost defeats the
object. It still involves the CCRC second-guessing the Court of Appeal, which, by itself should be a
deal-breaker.

Whatever the CCRC’s own test ends up being, it should maintain its independent stance and decide for
itself if it thinks there may have been a miscarriage of justice, and not have to indulge in any second-
guessing about what the Court of Appeal might do.

Question 10.

5.70 Is there evidence that the referral test (a “real possibility” that the conviction, verdict, finding or
sentence would not be upheld) used by the Criminal Cases Review Commission when considering
whether to refer an appeal hinders the correction of miscarriages of justice?

5.71 If so, are there any alternative tests that would better enable the correction of miscarriages of
justice?

These questions can only be properly answered in conjunction with our comments regarding the Court
of Appeal’s approach to quashing convictions.

As we cannot know what the Law Commission will finally recommend, nor what the Government will
apply, we will answer questions relating to the Real Possibility test and the CCRC’s approach to it in
terms of what we would have liked to have been corrected before now and/or as if nothing else
changes at the Court of Appeal.

However, a holistic set of recommendations for change with respect to both the Court of Appeal and
the CCRC is far preferable for a great many reasons and we will mention those as well.

5.70. The answer is undoubtedly, yes, but the full answer is, of course, more nuanced.

The CCRC'’s interpretation of the ‘Real Possibility Test”

There is a basic problem in defining what is meant by ‘a real possibility’ as considered in the football
analogy above, but under the current test, despite the CCRC’s protestations, various Commissions and
reviews have reached the inescapable conclusion that the CCRC has been far too reserved in its
interpretation - very much more cautious, for example, than what Lord Bingham perceived to be the
meaning.

This conclusion is backed up by

« the subjective experience of very many applicants to the CCRC who felt as though they had been
fobbed off for no good reason,
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» by specific examples - such as Andrew Malkinson - where excuses for not proceeding with the case
have been feeble, and
« in the overall success rate, which certainly implies a far higher bar than ‘a reasonable prospect’.

If nothing else were changed, the CCRC must be urged, once again, to lower significantly their own bar
for referral.

However, quite apart from the fact that the CCRC has not responded to previous urgings to do so and
we would not feel confident that they would do so in the future, that is not the answer as the test itself
has inherent problems.

Problems with the ‘Real Possibility Test” itself

The most fundamental issue with the test is that it requires the CCRC to second-guess the actions of
the Court of Appeal “which is itself unreliable” (according to Michael Birnbaum KC), as different sets of
judges can have differing opinions on any given case.

This second-guessing, together with the CCRC’s evident reluctance to refer only cases in which they
have a high degree of confidence, is the big flaw in the argument that a different test would yield only
“cases which do not have a real possibility of success”.

While it is true that the Court of Appeal will make the final decision, that should not be the concern of
the CCRC. The answer lies in the purpose of the CCRC: they were set up as an independent body to
investigate potential miscarriages of justice. That is their job and, having identified one, it should deliver
it to the Court of Appeal saying, as it were:

“We have identified this case as being one where we believe there may have been a miscarriage of
justice for the reasons set out and we would like you to consider whether the conviction should be
overturned”.

The reasons set out would be presented to the Court by the lawyer acting for the appellant, possibly
with the assistance or presence of a CCRC commissioner who may be able to answer any questions
the Court may have.

5.71 An alternative test should therefore avoid any sense of second-guessing. Our suggestion would be
in line with that of the Westminster Commission:

e The 'real possibility' test should be redrafted expressly to enable the CCRC to refer a case
where it determines that:

the conviction may be unsafe or that there may have been a miscarriage of justice

the sentence may be manifestly excessive or wrong in law, or

where it concludes that it is in the interests of justice to make a referral.

By definition, this would include all cases where it considers that a miscarriage of justice may
have occurred including 'lurking doubt' cases.

*We note that the use of the term ‘unsafe’ may be in line with the use of the term in appellate courts,
just as ‘miscarriage of justice’ is used in Scotland. We see ‘unsafe’ as equivalent to ‘miscarriage of
justice’, as referred to in the final point, or where ‘the conviction was not justified’ and think that it
should not imply any estimation of the view of the Court of Appeal.

Holistic Change and the Court of Appeal

HOWEVER...

Changing the test, on its own, is not the full answer either.

We believe very strongly that the fundamental fault lies not with the CCRC who have been somewhat
straitjacketed, but with the Court of Appeal.
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As has been said by numerous authorities, the major problem the CCRC has had is:

1. In the restrictions imposed on it due to the need for fresh evidence and the difficulty finding that
fresh evidence, especially in historic sexual allegations cases (in addition to the issue of trying to
assess whether any fresh evidence they have obtained will be enough for the Court of Appeal);

2. Linked to this is the approach of the Court of Appeal in (not) accepting ‘lurking doubt’ type cases
for review either from the CCRC or in a first appeal;

3. The reluctance of the Court of Appeal to overturn jury verdicts, notwithstanding being given both
the power and the encouragement to do so by the 1907 Act and by several Commissions since,
including the Royal Commission in 1995.

The Court of Appeal

It is evident to FACT, that the Court of Appeal has rather lost its way and needs to revisit the reasons
why it was set up. Fundamentally, the Court of Appeal is supposed to be a safety net for wrongful
convictions. Leaving aside, for a moment, those for which there may be some procedural issue and
instead focussing on cases where the argument is about whether the defendant may have been
innocent, the job of the Court of Appeal is to identify which cases do not inspire sufficient confidence in
the validity of the conviction and overturn them.

Such lack of confidence (‘safety’) may be because evidence presented at trial was, in some way flawed,
that some evidence was withheld (e.g. through a failure of disclosure), or it could be because the jury
did not follow the Judge’s directions or simply made a poor decision and the guilty verdict was simply
not justified by the evidence. This is a serious problem that Appeal judges have had in the past - a
feeling that juries are, somehow, sacrosanct, and that they do not have the authority to overturn them if
the ‘correct procedure’ was followed.

This notion, however, is idealistic. Juries are not infallible - the Justice Department has admitted that
juries can make mistakes, through prejudice, confirmation bias, misunderstanding of the Judge’s
directions, or a refusal to abide by them, etc. Not having reasons from the jury makes it harder to know
what they thought (which is why we believe they should give reasons) but it should not prevent
experienced judges from believing, “having listened to argument and reading the transcript” as the
Runciman Commission put it, that a decision was not justified and then acting on that belief, as is their
duty.

Even if one believes the ‘jury system’ to be sacrosanct, it does not mean that every jury’s decision is.
This was made clear by the Runciman Commission’s statement that “quashing a jury verdict does not
weaken the jury system”.

In fact, having a correctional vehicle strengthens it. Those manufacturers in whose goods we have the
most confidence are not necessarily the ones whose factories make the fewest mistakes, but the ones
whose Quality Control section is the most vigilant.

The passenger air industry inspires confidence not by pretending that crashes never happen but by
openly and fastidiously examining every facet of a crash, when one does happen, to find the causes
and putting in place procedures to prevent it happening again.

Various quotes about ‘lurking doubt’ cases refer to “all of the evidence” and this makes complete
sense. This is why trial evidence must be allowed to be submitted even if there is no new evidence, as
is often the case with historic cases in particular. Not allowing trial evidence to be used is like the air
crash investigators ignoring evidence from the black box.

If the Court of Appeal accepted these recommendations, the CCRC would have much more freedom to
investigate and refer cases which they believed to have a reasonable prospect of there having been a
wrongful conviction without having to concern themselves with second-guessing the Court of Appeal’s
view.
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Question 11
6.83 Is there evidence that the application of the “substantial injustice” test to appeals brought out of
time on the basis of a change in the law is hindering the correction of miscarriages of justice?

Question 12
7.37 Are the powers available to prosecutors to appeal decisions made during criminal proceedings
adequate and appropriate?

Question 13
7.563 Are the powers of the Attorney General to refer a matter to the Court of Appeal adequate and
appropriate?

Question 14

7.60 Do you have any views on the circumstances in which an acquittal might be quashed, including the
law relating to acquittals tainted by interference with the course of justice?

Question 15

7.68 Do you have any views on the circumstances in which a third party might appeal a decision made
in criminal proceedings?

We have no comments to make on Questions 11-15
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Retention and Disclosure of Evidence & Records of Proceedings

Post-trial disclosure suffers from many of the same problems as bedevils the pre-trial disclosure
process - but worse. So, given the limits of this review, although we will refer to some pre-trial
disclosure issues, it is only with regard to how the same problems can affect post-trial disclosure too.

Many problems with disclosure have been identified over several decades and a number of attempts at
improvement have been made but have failed to solve them. In 2018, following the Liam Allan case
which became a kind of ‘poster-case’ for disclosure issues, the BBC surveyed 1,282 criminal lawyers in
England and Wales, of whom more than 97% said they had experienced failings of disclosure in the
previous twelve months.

In our opinion, probably the main reason for the continued failures is the insuperable conflict of interest
of both the police and the CPS, the prosecuting bodies, with the interests of the defendant/appeal
applicant. Reasons (or excuses) can be made of lack of time or resources to devote to assessing the
unused evidence properly, which may be true but added to that is the absence of incentive to overcome
such issues.

Merely recommending that the holders of evidence (police or CPS), be more prepared to disclose
evidence in the future has not worked and will not work, and more miscarriages of justice will fail to be
rectified under the current system.

A new approach is therefore needed.

Question 16
8.22 Is the law governing post-trial retention and disclosure of evidence, whether used at trial or not,
satisfactory?

Question 17
9.8 Is the law governing retention of, and access to, records of proceedings following a trial satisfactory?

The short answers to both of these linked questions is no, it is highly unsatisfactory at present and
needs to be improved if more miscarriages of justice are to be identified and corrected.

Retention of Records and Evidence
Digitisation is already a significant part of the storage of documentary evidence and court records etc.,

with attendant easier access and delivery. Though the cost of storage might not be zero, it is relatively
small today, and there is little reason why such digital information should not be retained almost
indefinitely in non-minor cases, although it is appreciated that non all evidence can be digitised even
with documents as in the ESDA example referred to.

As a minimum, the evidence and records should be retained for the length of the sentence imposed on
the defendant, but preferably longer.

As the progress of Al technology is accelerating, Al audio transcription may already almost be a match
for the human equivalent - if it is not, it soon will be - and could probably be ‘trained’ for specific
purposes such as court transcripts or police interviews. If audio files are not to be kept indefinitely, they
should be retained until such transcription is acceptable and then

transcribed as a matter of course, as the cost of Al transcription will be very small.

Until that time, if there is an appeal, the audio files should be made available free or at at a minimal cost

to the appellant. After the destruction of any audio files, the transcription should be offered on similar
terms.
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Disclosure

In general, appellants and their representatives, whether lawyers or organisations such as APPEAL,
acting on behalf of appellants, have found the process of obtaining disclosure of unused evidence post-
trial a huge, sometimes insurmountable, hurdle. They have reported that the reluctance to disclose such
evidence increases to an unjustifiable level post trial and that the Police often misunderstand their
obligations in this respect.

Even the CCRC, who are supposed to have powers to request evidence beyond those of other
organisations have reported problems in obtaining what they have asked for.

It is interesting to note that the Mouncher Report (p223) that in the 1990s there was a more open
attitude to disclosure:
Although this period was commendable for its candidness it was also notable for its cost... It
could not continue and it was decided that the prosecution must take responsibility for
disclosure

It seems odd that the same process of assessing which evidence is disclosable was too expensive for
the legal aid fund but not for the, still publicly funded, prosectors office.
However, it is time for another change in the direction of more openness.

Point 19.22 of that report states:
...Disclosure counsel has to make an assessment of unused material and if it is thought that
it “might reasonably be considered capable” of undermining the prosecution or assisting the
defence, then it “must” be disclosed. Disclosure counsel does not have to be “sure” that
material is disclosable, the test requires a lower standard, and descriptions of arguments
over disclosure and concern that decisions to disclose would constantly have to be justified,
are anathema to disclosure where one simple principle should dominate namely, “if in
doubt, disclose”. [Our emphasis]

It is very troubling that more time was spent justifying decisions to disclose rather than
decisions not to disclose; it is the wrong emphasis. The time of Cohen and Haskell would
have been much better spent reviewing decisions not to disclose rather than decisions to the
contrary; this approach was indicative of a reluctance of spirit rather than one of openness
and generosity. The statutory test does not prohibit disclosure of material that is borderline —
indeed any material that is borderline or about which there is any doubt must be disclosed.
Haskell was correct in what he said to HMCPSI, a more flexible approach to disclosure would
have been appropriate.

8.13 The common law disclosure obligations of the police and the prosecution post- conviction were
considered by the Supreme Court in the case of Nunn. The Supreme Court held that whilst the duty of
disclosure is informed by the principle of fairness at all stages of the criminal process, fairness does not
require the same level of disclosure at every stage of the criminal process.

We disagree with the Supreme Court on this and do not think it makes much sense. Fairness one day
cannot be defined differently the next.

Every person wrongly convicted and later found to be innocent has “had an opportunity to defend
themselves against the charge” but the system let them down. You cannot point to a defendant’s
opportunities at trial if the whole point of the appeal is that the trial was, in some way, flawed.

As to ‘finality’ we refer back to 1.4
1.4 It would be remarkable indeed, if what may be a “scandal and perversion of justice” may
be prevented during the trial, but after it has taken effect the Courts are powerless to
intervene. Finality is a good thing, but justice is better.
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Furthermore, their comment about “prioritising current police investigations given finite resources” adds
weight to the argument that disclosure should be decided elsewhere.
We do agree, however, with their follow up statements reported in 8.14 and 8.15:

In relation to the duty of disclosure in other circumstances post-conviction, the court confirmed that
where the prosecution or the police come into possession of material “which might afford arguable
grounds for contending that the conviction was unsafe”, they have a duty to disclose such material to the
person convicted of the offence. The court added that “if there exists a real prospect that further enquiry
may reveal something affecting the safety of the conviction, that enquiry ought to be made”.

Agaln 8.15, though the statement may have been thought of as correct when it was made, the idea that
“the CCRC provides a safety net in cases where a request for the review of case materials is disputeqd,
given that it can make enquiries to determine whether there is a real prospect that material which affects
the safety of the conviction could emerge” simply does not apply in practice due to the fact that the
CCRC will only take on cases where the appellant has already done most of the work in finding fresh
evidence.

No fresh evidence, no CCRC - No CCRC, no fresh evidence; so the appellant finds himself in a
Catch-22 situation.

Furthermore, the statement that “police and prosecutors should exercise sensible judgment when such
representations are made and, if there appears to be a real prospect that further enquiry will uncover
something of real value, there should be co-operation in making those further enquiries” seems a little
naive now. It could be that the Supreme Court were stating the case of how things ought to be as if
that is how they are but, if so, they were mistaken.

In practice, as it was largely the duty of the police to disclose it in the first place, they have already
effectively decided that it was not relevant, and it is too easy (given said time pressures) to take the
position that they do not think ‘there is a real prospect that further enquiry will uncover something of real
value’, without actually re-examining it.

Fishing

When the police conduct an investigation, if they search a property, for example, they will not
necessarily know in advance whether the result of that search will result in usable evidence but they
think that it might and they won’t know until they do it.

Similarly, it is impossible for an appellant’s team to know what evidence will provide the exculpatory
evidence they need. Lawyers and others making investigations on behalf of an appeal should therefore
be able to ask for evidence along similar lines - they might not KNOW that the evidence they request
will help, but they think it might.

The CCRC is not the answer due to the Catch-22 situation mentioned above.

In general, we support the Open Justice Charter, created by Appeal chief, Emily Bolton, and the Cardiff
Law School Innocence Project. You may have had submissions from those organisations which include
the details of that proposal but we have copied them below for reference.

Open Justice Charter
1. Access To RECORDINGS OF COURT PROCEEDINGS
i. Recordings of all criminal court proceedings including those made in the past should
always be the property of HM Courts & Tribunals Service, and should be provided without
cost to any person sentenced to serve time in prison, via that service, and not via private
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court reporting companies.

No recordings of criminal court proceedings should be destroyed until at least seven
years after the end of the prison term and any post-release licence period imposed.

A transcript of the Crown Court Judge's summing up should be kept indefinitely and made
publicly available at no cost to the convicted person, as a printed transcript.

Unavailability of a complete recording of the trial in any future case should, in itself,
constitute a ground of appeal.

2. ACCESS TO POLICE DOCUMENTATION

Where a trial could result in a prison sentence, the defence should by default have access
to an electronic copy of the HOLMES record (listing all police activity and documentation
in a case) and be able to request and receive access to any document listed. The burden
should be on the police to give the trial judge a specific valid justification for why a
particular document or extract should not be disclosed, with the cost of redaction not
constituting a sufficient reason.

In preparation for an appeal or an application to the Criminal Cases Review Commission,
prisoners should be given free access to an electronic copy of the HOLMES record and
be able to request and receive access to any document listed. The burden should be on
the police to give the Court of Appeal a specific valid justification for why a particular
document or extract should not be disclosed, with the cost of redaction not constituting a
sufficient reason.

Where enquiries concerning the safety of a conviction are obstructed or prevented as a
result of the police or Crown Prosecution Service having lost or destroyed documents or
exhibits then this should in itself constitute an independent ground of appeal, where the
Court is concerned about the safety of the conviction

3. ACCESS TO PHYSICAL EVIDENCE FOR SCIENTIFIC TESTING

Individuals seeking to appeal a conviction should be granted controlled access to
evidence and exhibits for forensic examination and testing by qualified experts, with those
experts taking direct custody of items from police and returning them to police.

The individual seeking to examine the evidence is not obliged to predict what the
examination would show to gain access to the evidence.

Where there is a concern that testing would consume the remainder of the physical
evidence, an order for sample splitting and / or agreement on experts to be used between
the Crown Prosecution Service and the individual seeking an appeal should be entered by
an independent arbitrator having heard from the parties.

4. ACCESS TO PRISONERS

Journalists (or researchers) should be allowed to visit prisoners provided they have the
consent of the prisoner and his or her representatives, if they have any.

The Ministry of Justice should be held responsible for ensuring that no more than one
month passes between a visit request from a journalist and the decision being made
regarding that request, and no more than one month between the visit being authorised
and the visit taking place.

A prison governor must bear the burden of proof of showing a visit should not be allowed

for security reasons. If access is denied, the decision should be open to appeal to an
independent arbitrator.
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5. ACCESS TO MATERIALS OBTAINED OR PRODUCED BY THE CRIMINAL CASES REVIEW
COMMISSION
i. The representatives of applicants to the Criminal Cases Review Commission should be

permitted to inspect records obtained by the Commission under its powers to obtain
public and private records that relate to a case. The inspection should be made at the
Commission's premises and documents may not be copied without the permission of an
independent arbitrator, who may hear arguments from representatives of the applicant
and the agency or private entity that had original custody of the records or produced
them.

ii. Alldecisions made by the Commission relating to an applicant's case should be made
available, with the applicant's permission, to an applicant's representatives, including
Case Plans, schedules for work, and arrangements to use experts to examine or test
evidence.

Further Matters

Question 18.
9.8 Do consultees have any further comments or proposals for reform not dealt with in answers to
previous questions?

Interestingly, the Paper has highlighted two of the items which we would have suggested in this section.

Galbraith

We strongly agree with the Runciman Commission in calling for Galbraith to be overturned.

It is the trial Judge who gives the jury directions as to how the jury should arrive at its decision. If the
Judge believes that a reasonable jury could only realistically deliver a verdict of not guilty if they follow
his direction, then there is no need to continue. Not to do so may lead to a wrongful conviction where
the jury was not reasonable or did not follow the judge’s directions, but decided because of jurors’ own
agenda (about which we would never know) to deliver an unjustified guilty verdict.

We have repeatedly expressed our firm belief that, as the Court of Appeal from its inception was given
both the power and the task to overturn a jury’s guilty verdicts when those verdicts were not justified, it
should do so, whether or not the judge allowed the trial to go to the jury.

However, if the Galbraith judgment increases the Court of Appeal’s reluctance to quash a
conviction, then removing that barrier would unblock a much needed pathway for the Court of Appeal
to quash unjustified jury decisions.

Furthermore, allowing the judge to bring an end to a pointless trial would also have the added benefit of
preventing a great deal of wasted court time and expense - no small bonus with the backlog of cases
and an ever-increasing demand on court time.

Jury Reasoning

The absence of known reasons why a jury delivered a verdict and the statutory prevention of trying to
discover them has a great many negative consequences, from difficulty in doing research to a lack of
accountability, but given the remit of this review, we will discuss the implications of this drawback on
appeals.

One large problem with the current system is that, due to the lack of reasons given by juries at present,
there is no way to know whether they have followed those directions, if their verdict is a surprising one.
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The Justice Department has admitted that juries can make mistakes and wrongful convictions can
occur as a result of prejudice or confirmation bias or other factors, but the serious faults in these
verdicts will probably never be discovered and, even if the defendant was later acquitted with fresh
evidence, the reasons for the incorrect verdict would almost certainly never be discovered.

It is only by identifying faults in a system and how such faults occurred that they can be rectified and
the system improved to minimise the likelihood of a repeat of the same errors.

There are those who argue against jury reasons but we have never found a convincing argument against
it. For example in “Reasoned Verdicts: Oversold?” (Burd & Hans, Cornell, USA) wrote:

The procedural difficulties associated with reasoned verdicts may outweigh the potential

benefits. We described the experience in Spain, for example, where substantial numbers of

cases have been overturned as the courts found jurors’ written documentation of their

reasoning to be inconsistent or insufficient.

In other words, they seem to find fault with potential miscarriages of justice being overturned because it
was discovered that the jurors reasons for convicting were inconsistent or insufficient. It would be
difficult to find a more convincing argument IN FAVOUR of reasons for verdicts.

It is possible that, in the early days following the introduction of jury verdicts there is an increase in
quashed verdicts but the justice system should not shy away from that; it would lead to an
improvement of the jury system which would lead in turn to fewer miscarriages of justice on grounds of
bias etc. happening in the first place.

Presumption of innocence in sexual offence cases

We have already responded to the Law Commission’s ‘Evidence in Sexual Offence Cases’ consultation
paper but there is one point long before it gets to trial that we would like to make.

A large number of those who have approached FACT for advice following arrest on sexual offence
charges have reported a reversal of the presumption of innocence. This comes following instructions to
the police to “believe the victim”. Whatever the desirability of increasing the conviction rate for genuine
offenders in sexual offence cases, this is a dangerous precedent warned of by Sir Richard Henriques in
his report concerning Operation Midland and can lead to police not fully investigating potential
exculpating evidence.

Expert evidence

One of the more common types of fresh evidence which results in the quashing of convictions is where
eye-witness reports or identification from line-ups has been challenged.

Memory researchers have, for some time, been warning of the deficiencies of human memory in relation
to criminal justice. Is it not about time that we acknowledged that, while such evidence will no doubt
remain important, it should not be relied upon to the extent it is at present?

Bayesian Statistics

Bayesian statisticians tell us that the accurate use of Bayes theory can be more accurate than many
other forms of analysis, including human judgment by juries.

This is not likely to become a routine matter but perhaps the Court of Appeal should be more open-
minded towards certain types of ‘new evidence’ that is not designed to disprove specific trial evidence.

Use of 21st C technology in trials

Along the lines of helping to prevent miscarriages of justice, there are cases where the jury may struggle
either to understand the intricacies of complicated cases, or technical details of a certain type, or just
struggle to stay focussed for long periods or during long speeches. In these days of shortened time-
spans and the YouTube and TikTok generation, is it not about time that more use of audio-visual
presentations were used both at trial and perhaps even in appeals?

31 0f 32



FACT submission to the Law Commission Review on Criminal Appeals

US-style Conviction Integrity Units (ClUs)
We have expressed the opinion that the way the CCRC currently operates is unsatisfactory.
There are, in our view, far too many miscarriages of justice that go uncorrected. As illustrated by the
Westminster Commission, the reasons for this are several, including:
« Lack of funding, resulting in too few staff for the job required
« Faults in the ‘real possibility’ test, leading to have to second-guess the Court of Appeal
« Excessive subservience to the Court of Appeal based on the previous point
« Being handcuffed by the Court of Appeal’s requirement for fresh evidence

While we hope that some of these faults can be corrected as a result of this review, there is also the
opportunity to consider either alternatives to the CCRC or additional resources which could work in
tandem.

Where the CCRC has failed, other organisations such as Appeal, who helped Andrew Malkinson find
the evidence needed, have tried to help and occasionally succeeded.

We wonder if one possibility (it may have been considered previously, though we are not aware of it)
might be the formation of something along the lines of US-style Conviction Integrity Units (CIUs).

As the Law Commission is undoubtedly aware, in the USA these are operated from prosecutors’ offices.
It must be admitted, that such prosecutor-based units have not been too impressive in their results, in
terms of identifying and successfully remedying wrongful convictions, with the notable exception of
Kym Worthy in Wayne County, Detroit. This may be as a result of the same conflict of interest that we
believe stifles disclosure over here.

Nonetheless, thinking ‘out of the box’, might it be possible for organisations such as Appeal and
Innocence Projects such as the one operating from Cardiff Law School, to fulfil similar operations as the
ClUs and operating alongside the CCRC. Perhaps this is a subject for further thought and consultation.

FAIR

There is an ongoing campaign by the organisation FAIR, which seeks to restrict publication of names of
those accused until charged under the principle of the presumption of innocence and the right to a fair
trial, which can be compromised if a case is widely publicised, as it was, for example, for Sir Cliff
Richard. Had his case gone to trial it is difficult to be sure that he would have had a fair trial as most of
the jury would have read about the case in advance.

We support their campaign.

Prisoners Maintaining Innocence

There are many lessons to be learned from the recent successful appeal of Andrew Malkinson, some of
which we have referred to in our submission. A further subject for consideration must be the fact that
his term of imprisonment and suffering was increased because, as an innocent man, he insisted on
maintaining his innocence.

It cannot be considered just that an innocent person maintaining his innocence suffers more than a
guilty one who does not. We are not of the opinion that prisoners can be forced to ‘face up to their
crime’ by extra punishment and believe that other methods exist which would be both more effective
and fairer to the innocent who refuse to accept guilt.

Final Note
Thank you for your consideration of this rather long response. It is a subject very dear to our hearts and
one whose importance to us and to our members cannot be underestimated.

32 of 32



	FACT submission to the Law Commission  Review on Criminal Appeals
	General principles
	FACT submission to the Law Commission Review on Criminal Appeals
	FACT’s approach to this consultation
	General principles
	Question 1
	2.65 What principles should govern the system for appealing decisions, convictions and sentences in criminal proceedings?
	Question 2
	APPEALS IN PROCEEDINGS ON INDICTMENT
	Comments on notes preceding Question 3
	The Safety Test
	Question 3.
	Fresh Evidence
	Question 4
	Question 4 Conclusion
	Assessment of ‘Safety’
	Question 5
	Lurking doubt
	Comments on Issues preceding Question 6
	Question 6.
	Quashing Jury Verdicts
	‘Lurking doubt’ - lack or absence of fresh evidence
	CONCLUSIONS TO QUESTION 6
	The single biggest problem with the appeal process
	Our suggestions
	Question 7 (aftermath of quashing a conviction)
	Question 8
	Question 9
	Comments on Issues preceding Question Q 10 (CCRC)
	Trial evidence vs fresh evidence in CCRC appeals
	The Real Possibility Test itself
	Q 10 Discussion
	Alternative Tests
	Question 10.
	Question 11
	Question 12
	Question 13
	Question 14
	Question 15
	Retention and Disclosure of Evidence & Records of Proceedings
	Question 16
	Question 17
	Retention of Records and Evidence
	Disclosure
	Fishing
	Further Matters
	Question 18.
	Final Note


